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PREFACE 

THE PAPERS IN THIS VOLUME arise from a conference on Creativity, 
Innovation , Access to Knowledge, and Development in Pacific Island 
countries that was held at the Australian National University (ANU) in 
Canberra in September 2012, with fondin g assistance from AusAid; the 
Research School of Asia and the Pacific at ANU; RegNet; the State, Society, 
and Governance in Melanesia Program at ANU; and the Australian Research 
Council. The conference in turn arises from a three-year research project 
that investigates the impact of intellectual property (IP) laws on development 
in Pacific Island countries (see http://\¥\Vw.ippaciflcislands.org). Rather 
than focusing on IP law itself, which fram es the debate too narrowly, the 
approach taken in this project is to ask what objectives IP laws are being 
required to meet in the region and then what type of regulatory fram ework 
is most likely to achieve those objectives. This frees us from taking the 
classic Western approach to intellectual property, as exemplified in the 
Agreement on Trade-Related Aspects of Intellectual Property Rights 
(TRIPS ), as a necessary staiting point. As a consequence, the presenters at 
the conference and authors in this edition discuss broadly how the aims of 
stimulating innovation and creativity and furthering access to knowledge 
and development- the objectives associated with successful IP regimes
could best be achieved in the region . 

The confe rence giving rise to these papers occurred at an apposite time 
because IP rights are becoming increasingly relevant in the region. They 
are being embedded into free trade agreements, such as those required to 
join the World Trade Organization , and are also likely to be in the European 
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Partnership Agreement and the regional trade agreement PacerPlus. New 
IP laws and institutions are also being introduced in a number of countries 
in the region through the World Intellectual Propetty Organization strength
ening programs. Finally, there are moves to introduce legislation in many 
Pacific Island countries that will have a profound impact on how traditional 
knowledge is accessed and used. Indeed, the Pacific Island region is at 
the forefront of international moves to introduce traditional knowledge 
legislation . In all of these contexts , IP regimes are being presented rather 
unquestioningly as leading to development. The pape rs presented at this 
conference have, however, advanced a more nuanced understanding of the 
relationship between IP and development. 

Miranda Forsyth 
Research Fellow 
Regulatory Institutions Network 
School of Regulation , Justice, and Diplomacy 
College of Asia and the Pacific 
Australian National Unive rsity 



INTRODUCTION 

Sue Farran 
Northumbria University 

Miranda Forsyth 
Australian National University 

THE p ACIFIC ISLAND REGION is currently at the very beginning of the 
development of national and regional intellectual property (IP) policies. In 
fact, it is such a new subject that 2012 was the first time it was taught as 
an undergraduate subject at the leading law school in the region at the 
University of the South Pacific. To date, IP has not been addressed in 
policy debates concerning key developmental issues, such as food security, 
education, and climate change. Yet as the a1iicles in this special issue show, 
it has the potential to have impact on all of these areas. Policy makers in 
the region do not as yet have an understanding of what effects IP laws have 
on development, nor do they have an appreciation of what the options 
are and how to make best use of those flexibilities that are available. This 
was shown most clearly recently in Vanuatu's World Trade Organization 
accession package whereby Vanuatu's IP commitments are far higher than 
is normally required of a developing country, let alone a least developed 
country. 

One of the difficulties of developing IP policy in the region is that very 
little research has been done to date on the likely consequences of IP 
regimes in the Pacific Island context. Much of the literature concerning IP 
and development comes from research conducted in developing Asian 
countries or else African countries grappling with the HIV/AIDS epidemic. 
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While useful lessons maybe learned from these experiences, 1 the relevance 
of this research to the Pacific is questionable, given the differences between 
those contexts and the Pacific Island region , which is , in particular, charac
terized by small populations, ve1y limited manufacturing opportunities, and 
by and large countries that are well behind the "technological fronti e r. " 

The articles in this special issue, which are drawn from conference pro
ceedings , help to bridge this gap and provide useful empirical evidence and 
insights to assist in understanding the likely developmental ramifications 
of IP regimes in the region. The authors are from a range of disciplines, 
including IP law, international law, environmental law, property law, 
anthropology, and interdisciplinary Pacific Island studies and also include 
a wide range of Pacific Islander lawyers, policy makers , academics, legisla
tive drafters , information technology specialists, and educators. The confer
ence also had the advantage of having contributors from outside the region , 
including from the United States and Europe,2 providing the opportunity 
to locate the IP challenges of the Pacific within the wider global commu
nity. The relevance of this connectedness is evident in Enrico Luzzatto's 
article, "Traditional Knowledge and Patents: A Brief Summary of the EPO's 
Perspective," in which he clearly sets out the role and functioning of the 
European Patents Office in issuing and regulating patents. With the 
European Union increasingly involved in the region through aid programs 
and trade negotiations, the significance of these institutions is becoming 
more important. This is also borne out by Katharina Serrano's article, 
"Intangible Cultural Heritage in the Pacific Islands: Why Europe Should 
Listen In ," which provides an insightful analysis of current EU approaches 
to IP and development in the Pacific and suggests a number of ways in 
which this could be improved. 

While each article offers a unique insight into IP developments in the 
region , there are also a number of overarching themes. 

Centrality of Traditional Knowledge to IP Policy in the Region 

Traditional knowledge (TK) and manifestations of that TK are highlighted 
as being a critical asset for the region for a range of reasons-the founda
tion for cultural industries (Henao and lancl),'3 a means of adapting to 
climate change (Techera), and ensuring food security (Farran)-as well as 
bringing a host of other benefits . While there is a desire for legal frame
works to assist in protecting TK against fears of misappropriation and to 
assist in its commercialization (Daurewa), there are also concerns about 
the clangers of commoclification of TK through such legislation (Nanci). 
A number of authors point out that e~'Periences of land privatization and 
resource development in the region demonstrate that boundary-drawing 
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exercises often lead to community conflict (e.g., see Techera),4 and often 
any financial benefits are not equitably shared and lead to no lasting 
benefits (see Suzuki). Strong advice is given to pay attention to the organi
zational form chosen to exploit the commercialization of TK, building 
where possible on traditional structures (see Stern and Techera), and to 
learn from problems associated with various existing forms (see especially 
Daurewa) if any sustainable developmental outcome is to proceed from 
such commercialization. A number of authors refer to the potential of 
adopting a network or partnership approach as a structure to manage TK 
as a possible means of mediating between the national and local demands. 
In his conference presentation ;" Ano Tisam demonstrated the value of 
social and Internet networking, including the use of mobile phones to 
engage the public in creating a dictionary of endangered and common 
usage Cook Island Maori words , especially in circumstances where extant 
printed sources were out of date or in limited circulations and where it was 
impossible to secure funding to support grassroots indigenous knowledge 
projects. 

Both the weakness of the state and the large role that customaiy institu
tions have played in regulating TK are constant themes (see Daurewa on 
the weakness of the state and Stern and Techera on the role of customary 
institutions).6 Some authors note the policy disjunct in that international 
and national strategies about property rights , including IP, are made by the 
state, but the reality of resource management occurs at a local level (Farran, 
Serrano, Techera). As a solution , it is stressed that strong leadership 
and awareness of the issues surrounding IP at the grassroots level are two 
preconditions for the setup of effective IP regimes in Pacific Island 
countries. 

Potential of IP Laws to Further Development 

The articles also demonstrate that there is a high level of interest in the 
developmental potential of culture and cultural or innovation-based indus
tiies for the region. This would build on the cultural richness and diversity 
in the region and would be a new sector with no obvious limits in contrast 
to the limits of industries based on extracting natural resources (Henao). 
However, government or donor support is required to get such a new 
sector off the ground, particularly in relation to assistance with marketing 
(national and international) , product development and entrepreneurship, 
development of quality control mechanisms, the development of ce1tifica
tion marks , and support and training in disciplines related to culture so 
that TK is not lost to subsequent generations. 7 This requires Pacific Island 
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countries to develop strategies to link cultural policies with trade and devel
opment agendas of individual countries. In terms of organizational struc
tures for new initiatives, it was suggested by a number of presenters at the 
conference and in some of these articles that networks , particularly existing 
ones, and public/private partnerships offer the most potential in the context 
of the region.8 

Close Linkages between IP Developments and Trade 

Many authors identified the fact that IP reforms and developments are 
being driven largely by free trade agreements (FT As; Henao, Farran, 
Forsyth, Serrano ). Fu1ther, the IP terms of these agreements are often not 
development friendly and may have negative consequences in terms of 
access to educational materials (Forsyth, Kala and Somaratne), food secu
rity (Farran ), access to medicines (Forsyth, Suzuki),H and restricted policy 
space (Forsyth). It is suggested that FTAs therefore also include meaning
ful assistance for countries to be able to benefit from their IP unde1takings, 
such as through technical capacity building, development of certification 
marks , and so on. There was agreement that such issues, including some 
form of special and diffe rential treatment, should be negotiated as pmt 
of the trade package deals between the region and its developed partners 
(Serrano). It is also observed that comparative research might offer 
alternative models to those advocated by current FTAs. 10 

Tensions Raised by IP Issues 

A number of important tensions in the development of IP policy emerge 
from the articles in this special issue and also through discussions at the 
conference itself. This introduction is not the place to discuss these in 
detail, but it is important to highlight the four most recurrent tensions , as 
these have clear implications for IP policy in the region . The first is that 
secrecy was seen to offer both advantages, in that it may protect both TK 
and IP from misappropriation , but it also has disadvantages, in that it may 
aid in the disappearance of the TK, as it may not be passed down (see Stern 
in respect of music)" and may conflict with arguments made in favor of 
placing some TK in the global commons (Farran ).12 The region 's strong 
tradition of secrecy vvill need to be carefully incorporated into new IP 
frameworks to ensure that cultural understandings are accommodated but 
also that it does not undercut any benefits that may flow from open access 
to knowledge or endanger loss of TK. Second, the benefits of sharing 
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knowledge about TK to deal with climate change (Suzuki )11 and food secu
rity (Farran ) and to stimulate fu1ther innovation were highlighted (Nand), 
but it was also observed that sharing may lead to concerns about misap
propriation and missing out on entitlements, particularly once financial 
rewards entered the equation. Third, while bringing TK into the public 
domain may support the process of establishment of TK-based industries, 
the missing cultural context of entrepreneurial unde1takings may risk 
undermining the meaning of TK for Pacific peoples themselves (see 
Serrano's reference to Dream Catcher Syndrome) . Finally, the benefits of 
sharing TK may translate into financial gain for those sharing. However, in 
situations where possession of TK is associated with a particular status in 
society, the open sharing of TK may result in negative societal impacts for 
communities. 

State Capacity 

Although many authors advocate the introduction of new TK and IP legisla
tion (Nand, Henao), the limited capacity of the state in the region generally 
was also a constant theme throughout the workshop and in the articles 
(Forsyth). This limited capacity suggests that the state alone should not 
be relied on to drive any benefits from this area; rather, civil society and 
customa1y institutions also have an important role to play. The example was 
given of the formation of craftsmen 's groups in Samoa who are seeking to 
improve standards in specific sectors, associations encouraging the sharing 
of plant material, village initiatives to access microfinance for marketing 
cultural artifacts, and so on. Other examples of national initiatives were 
those developed around the Pacific A1ts Festival, 14 and a particularly 
interesting project is being developed to "capture" the Cook Islands Maori 
language through the development of an online database. 15 

Ways Forward 

As well as raising the above-mentioned important considerations for fram
ing the development of IP policy in the Pacific, a number of concrete 
recommendations are made in these a1ticles. These include capacity 
building on the basis of smatt trade negotiations with developed partners , 
development of knowledge networks that integrate existing community 
leaders, and building the IP knowledge base through (1) greater awareness 
of existing national and regional TK; (2) greater nonpoliticized awareness 
of the structure, consequences, and costs of proposed IP regimes; (3) taking 
advantage of opportunities and experiences offered elsewhe re, such as 
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developing a Pacific database for the European Patents Office or learning 
from the Nepalese experience of resisting UPOV; 16 (4) awareness cam
paigns based on open access to local and regional initiatives , relevant data
bases, reports , and discussion forums; (5) the need for assistance for policy 
makers in the mainstreaming of culture and IP in related policies covering 
areas like trade, investment, development, education , health , and agricul
ture , and (6) appreciating how to work within existing legal fram eworks to 
achieve best outcomes for Pacific Island people. 

Taken together, the a1ticles in this special issue provide a ve1y positive 
step toward building an IP framework for the Pacific Island region that 
really drives sustainable and grassroots development and offers those 
outside the region seeking to engage with it valuable insights into the 
perspectives and concerns of Pacific Island people. 

Following the structure of the conference that gave rise to these a1ticles , 
the theme of which was "Innovation, Creativity, Access to Knowledge, and 
Development in Pacific Island Countries," the articles included here are 
arranged as follows. Controlling Access to Traditional Knowledge includes 
contributions from Enrico Luzzatto, Douveri Henao, and Erika Techera. 
Francis Waleanisia also gave a presentation in this session titled "Combating 
Misappropriation of Traditional Knowledge, Expressions of Culture , and 
Related Rights" from the Solomon Islands perspective. Speaking about 
Solomon Islands initiatives in 2010 and 2012 to draft legislation based 
on the Model Law, which is referred to in a number of the articles that 
follow, Francis highlighted the challenges of aniving at definitions of 
key terms such as "traditional knowledge," "traditional knowledge holders ," 
and "expressions of culture." He also made reference to the difficulties 
of designing a supp01t fram ework and enforcement mechanisms that 
were viable within the resource constraints of the Solomon Islands. While 
a centralized authority was proposed, the limits of this were acknowledged, 
as was the problem of getting draft bills passed into law; for example, it had 
been hoped to get the Pacific Arts Festival Bill passed into law prior to the 
Festival in 2012, but that proved impossible. The fes tival was therefore 
regulated by reference to customary law and traditional controls and obser
vations. Whether the momentum has now been lost remains to be seen. 

Community Management of Tangible and Intangible Resources includes 
aiticles from Monika Stern and Katharina Serrano. Dr. Lawrence Kalinoe, 
from the Department of Justice and Attorney-General in Papua New 
Guinea (PNG),17 also presented a paper at the conference. In his presenta
tion "Benefit Sharing Arrangements for Community Owned Prope1ty 
Including Traditional Knowledge," Dr. Kalinoe highlighted the lessons that 
could be learned from the challenges encountered by inc01porated land 
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groups (ILGs) in PNC, which had been introduced to facilitate develop
ment and commercial use of land and other natural resources so as to 
articulate appropriate strategies and policies that could be put in place 
before the exploitation of TK, such as bioprospecting under the Convention 
on Bio-Diversity, took off. Experiences with ILGs in terms of both forma
tion and the equitable distribution of bene fits had highlighted numerous 
problems in al igning corporate structures with customary groups such as 
clans and vi llages. ILGs are the most popular form of incorporation in PNC 
and are required by law prior to negotiating extraction contracts for mining, 
timber, gas , and oi l as well as commercial use of land; a review of ILGs 
had revealed that often there was no link with customa1)' groups, benefits 
were not equitably distributed, some ILGs were spurious with names 
unmatched by actual people, and some people belonged to more than one 
ILG. Disputes were common , sometimes becoming protracted and serious, 
and the formalities required by law were not always being observed. 
Reforms were implemented in 2011 , and existing ILGs have five years to 
comply \.vith these; however, new ventures in resource extraction continue 
to e>.'Pose problems with respect to the equitable distribution of benefits to 
those entitled to them , and Lawrence Kalinoe was not optimistic that fur
ther oppo1tunities to commercialize other resources would not encounter 
similar problems as those experienced to elate in PNC. 

Cultural Industries and Development is illustrated by Salvin Nancl's 
article . Conference presentations were also made by Eliesa Tuiloma (Fiji), 
Dr. Kate rina Teawia (ANU ), and George Borugu (Vanuatu ). Eliesa Tuiloma 
highlighted the challenges in formulating policies and structures to address 
the growing importance of the cultural industry sector from an appropriate 
Oceanic perspective. He high lighted the divergences of classifications and 
definitions found elsewhere, such as in the United Kingdom and WIPO, 
and the problems of deciding where in any classification model TK that did 
not have materiality should be placed and how TK should be protected 
when it changes form (e.g., TK becomes cultural e>-'Pression). Until these 
unde rlying issues were addressed, it was difficult for policy make rs across 
the region to move fon.vard on articulating policies to best promote cultural 
industries. Dr. Katerina Teawia focused on the work of the Human 
Development Program of the Secretariat of the Pacific Community (SPC), 
one of the main projects of which is the Pacific Arts Festival, held 
every four years , most recently in 2012 in the Solomon Islands. Originally 
founded to promote and protect traditional expressions of Pacific culture, 
the festival today provides a major platform for cultural exchange, dialogue, 
and pa1ticipation and also increasingly has to consider IP issues. The work 
of the Human Development Program at SPC, however, extends beyond the 
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festival and since 2006 has brought together a number of focus strands 
under its umbrella, including culture, gender, youth , and education. The 
program provides a wealth of in formation on its Web site through networks 
and publications such as Culture Talk and provides policy advice at regional 
and national levels. It works with many partners and most recently, at a 
symposium held in Hawai 'i in 2012, hosted a visit by the UN Special 
Rapp01teur on Cultu ral Rights. Katerina pointed out, however, that despite 
the good work being done by a hugely understaffed SPC sector, there 
are many challenges. There are, for example, often diametrically opposed 
framings of culture, ranging from UNESCOs positive approach to the 
preservation of cultural heritage to policy statements by aid funders , that 
suggest that culture is something to be "fixed," that it is a problem and 
leads to fragm ented (and therefore dysfunctional ) nations. It is also the case 
that developing culture through investment is a low priority for Pacific 
countries; for example, few or no resources are invested in university 
cultural arts or cultural studies programs. There are also epistemological 
and etymological barriers to thinking about culture as a key contributor 
to sustainable development and as a platform for paiticipation in global 
exchanges. Translating cultural heritage into a commodity for economic 
purposes is also problematic because of all the diffe rent elements that make 
up culture. There is , however, some progress being made . Katerina referred 
to an EU-funded project at SPC engaged with work on structuring the 
cultural sector through facilitating museum exchanges, cultural mapping, 
planning, and policy making and concluded her presentation with an 
example from Tonga, demonstrating how it was possible for Pacific Island 
countries to engage with this process at a local level by framing, mapping, 
and planning how to make best use of cultural capital in ways that were 
appropriate to their own ways of thinking. 

George Borngu picked up this theme of the challenges facing Pacific 
Island countries seeking to harness their cultural capita.I for development 
purposes, especially where there is the opportunity to spread tourism to the 
more rural and remote areas so that a wider sector of society can benefit 
from this industry. Speaking from a tourism perspective, George highlighted 
the consequences of making the transition from a cultural context in which 
there were no formal laws to suddenly a situation , as had happened in 
Vanuatu, of five new laws that the tourism industry and others were 
expected to comprehend and comply with. An example he gave was of the 
debate taking place as to whether tourists should be charged for taking 
photographs of cultural events and, if so, how much and how this was to 
be enforced and who was to get the money. Diffe rences of views refl ect 
different values being given to culture and the difficu lties of translating 
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cultural performance into commodities. He also picked up on a point made 
by Katerina that culture is rnultilayered and complex, using the face paint
ing of dancers in Tanna to illustrate the point. Traditionally, the face paints 
were distilled from natural resources that required skill and knowledge. 
Only certain people had the skill and knowledge, and only certain people 
could apply the paints and perform the dance. Preparation for a dance 
could take up to three weeks and involve many people. Today, the paints 
are bought from Chinese stores, so skills and knowledge are no longer 
necessary, new colors are being introduced, preparation for the dance takes 
a few days, and the comm unity involvement is being lost. There is also the 
problem of tourism encouraging internal copying so that artifacts or 
performances that have traditionally been unique to one island or a certain 
group of people are being produced or performed elsewhere with insuffi
cient attribution of origin ; George referred to the distinctive carved Tarn 
Tarns from Malekula and Arnb1yrn. While it was recognized that culture 
was an important aspect of tourism , it was evident that there was wide
spread lack of awareness about IP laws, insufficient access to advice, con
siderable need for training across the sector, and a demand for coherent 
guidelines to determine the relationship and future direction of culture, 
tourism, and IP. It is moreover probable that the Vanuatu experience 
resonates \.vith similar exrperiences elsewhere in the Pacific where tourism 
is identified as an important income earner. 

The Effects of Copyright Law on Development includes an article from 
Joseph Daurewa and Shareeni Kala and Ruwani Sornaratne's joint aiticle. 
Ano Tisam from Whupi Ltd, Cook Islands, delivered a paper by Skype to 
the conference explaining the purpose and development of the Cook Islands 
Maori Database (referred to elsewhere in this introduction ). 

Intellectual Property, Climate Change, and Natural Resources are 
considered in articles by Yuri Suzuki and Sue Farran , and the collection 
concludes with an article by Miranda Forsyth that was presented under 
the theme Intellectual Prope1ty, Free Trade, and Development. Joseph 
Foukona, a lecturer at the Law School at USP but currently a PhD student 
at ANU, also presented a paper at the conference on this theme. Talking 
about IP in the Solomon Islands, Joseph emphasized the central role of 
customary law in many aspects of daily life in the Solomon Islands and 
the difficulties of accommodating concepts in IP laws, such as copyright, 
exclusive rights , clear divisions between public and private law in systems, 
and the idea of individual rights , where 1ights were multiple and often 
communal , where there was not a clear distinction between public and 
private domains , and where there was diversity of values. One of the key 
problems in developing and implementing IP laws was that the focus was 



12 Pacific Studies, Vol. 36, Nos. 1/2- Apr./ Aug. 2013 

essentially on the state with a corresponding lack of engagement with TK 
holders at a local level so that policy was being developed and articu lated 
in a way that was removed from those whom it was intended to protect and 
whose interests it should promote (e.g., through the commercialization 
of TK). Looking forward, Joseph identified three challenges facing the 
Solomon Islands; the first was aligning IP laws with custom, the second 
was enforcing any such laws, and the third was accommodating and facili
tating the adaptation of the Solomon Islands way of life to modern technol
ogy, which posed considerable challenges for the protection of expressions 
of traditional culture (e.g., music) but also presented new and exciting 
opportunities. 

Abstracts and PowerPoint presentations of conference papers that are 
not included in this collection but to which reference is made in this intro
duction , as well as those that are included, and furth er details about all the 
contributors can be found on the Web site of the Intellectual Property 
Pacific Islands project at http://www.ippacificislands.org/p resentations.php 
and in the copy of the conference program on the News and Events page 
on the same site. 

NOTES 

1. See, for example , the conference pape r presented by Dr. Kamalesh Aclhikari 
(Australian National University [ANU ]) "\li cto1y in Cris is: No to UPOV Campaign in 
Nepal" given at the Innovation, Creativit~', Access to Knowledge, and Development 
in Pacifk Island Count1ies Conference (The Conference) , September 24-25, 2012, 
Australian National University. 

2. For example , the keynote open ing paper was given by Professor Margare t Chon of 
Seattle University, who spoke about "Public-P1ivate Partne rships in Global In tellectual 
Prope1ty.·· 

3. Thi s was also stressed by Eliesa Tuiloma from Fiji in his conference paper .. The 
Potential for Cultural Industries for D evelopment" and George Boruga from the Ministry 
of Tracie , Touiism , and lndust1y in Vanuatu in his conference paper "The C hallenges of 
Promoting Inte llectual Prope1ty in Vanuatu and the Tou1ism Sector." 

4 . This was also a point made strongly by Dr. Lawrence Kalinoe from the Depa1tm ent 
of Justice and Attorney-Gene ral of Papua New Guinea in hi s conference paper "Bene fit 
Sharing Arrangements for Communally Owned Property Including Traditional 
Knowledge" and by Hebecca Monson (ANU ) in he r pape r "The Problem of Prope rtv: 
Knowing and Speaking about Land in Solomon Islands." 

5. See note 15. 

6. Joseph Foukona (ANU and the Univers ity of the South Pacific [USP]), in a paper 
focusing on the Solomon Islands, also drew attention to the weakness of the state in 
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supporting and enforcing national copyright laws , a view also ex'Pressed by Ano Tisam 
" i th respect to the Cook Islands, although it was pointed out that thi s had both 
advantages- for the consum er and the entrepreneur, who could adopt a publish-now
ancl -apologize- late r approach. and disadvantages for the creator, who wanted protection 
and recognition. 

7. Thi s was a point strongly made by Dr. Kate rina Teaiwa, School of Culture, Hi sto1y. 
and Language, ANU , in he r confe re nce pape r ··s tructuring the Cultural Sector across 
the Paci fie : The Work o f" the Hum an Development Program of the SPC." 

8. See. for example, the pape r presented at the confe rence hy Professor Pete r Drahos, 
Regulatorv Institutions Network, ANU , " In digenous Developmental Networks and the 
Adaptive Manage ment of Inte llectual Prope1ty." 

9. See also the confe re nce pape r presented hy Eliesa Tuiloma, "Inte llectual Prope rty 
and F ree Tracie Agreements and Public Health and Private Monopolies." 

I 0. This is an approach that has been adopted hy the Samoa Law Re form Comm ission 
as explained hy ll oulton Faasau, Samoa Law Heform Commission , in hi s confe rence 
presentation "Safeguarding Traditional Knowleclgc and Traditional Cultural Ex'Pressions 
- Samoa ... 

11 . Ingrid Ahlgren, Resource Manageme nt in Asia-Pacific Program , ANU , presenting 
a confe rence pape r ahout the Marshall Islands, "The 3 Pillars- Land , Sea, and Sky, 
or Secrecy, Power, and He,ision: A Marshallese Treatment of the UN ESCO IC I-I 
Convention," addressed some of these conce rns surrounding the transmi ssion of 
traditional knowledge. 

12. See also Tisam (note 15), who raised this argument \\ith respect to languages that 
are threate ned \vi th extinction unless the re is open access . 

13. Dr. Matthew Himmer (ANU ) presented an in sightful confe rence paper on climate 
change, "Inte llectual Prope rty, C li mate Change and Indigenous Knowledge." 

14. Presented at the con fe rence by Francis \\laleanisia, from the Solomon Islands, in a 
paper titled "Combating Mi sappropriation or Traditional Knowledge, Expressions of" 
Culture, and Related Rights (Solomon Islands Expe rie nce)." 

15. Ano Tisam , an information technology consultant "~th v\lhupi Ltd, which is a Cook 
Islands company speciali zing in providing sustainable information technolo1-,ry solu tions 
to small island developing states, presented a confe re nce pape r bv Sk;1Je from the Cook 
Lslands in which he explained that the aim of the project was not only to t1y to save 
languages and dialects that are in clanger of disappeaiing hut also to regenerate an 
inte rest in the Cook Islands Maori language among younger gene rations. 

16. Union In te rnationale pour la Protection des Obtentions Vegetales. 

17. Dr. Kalinoe was speaking in his pe rsonal capacity and not in any offi cial role. Hi s 
\iews are not necessari ly those of the Depa1tment of Justice and Attorney-General in 
Papua ew Guinea. 



TRADITIONAL KNOWLEDGE AND PATENTS: A BRIEF 
SUMMARY OF THE EPO'S PERSPECTIVE 

Enrico Luzzatto 
European Patent Office 

Knowledge of the legal prO\~s i on s of the European Pate nt Convention (EPC ) 
relevant to traditional knowledge (TK ) is essential to TK holders such as 
in Pacific Island countries so that they can actively protect in Europe any 
TK-de rived invention they may want to develop. lt is also of fundam ental 
impo1tance to be able to prope rly defend their rights if a E uropean patent 
app lication that cou ld be. based on their TK is filed without their consent. This 
paper introduces the role and structure of the E uropean Patent Office (EPO) 
and basic legal requireme nts, as set out in the EPC, that are most relevant to 
TK-related inventions. Examples take n from EPO practice and case law (neem 
tree, Pelargonit1111 species, and Hoodia ), along ''~ th pro,~sion s that can be used 
to prevent misappropriation under European patent law, are discussed to illus
trate how the European pate nt system may affect Pacific lsland countries and 
their tradi tional knowledge. 

Introduction: Patent Grant Procedure at the EPO 

THE EUROPEAN PATENT ORGANISATION is an independent inte rgovern
mental international organization with 38 contracting states (including all 
28 member states of the European Union ). It has two bodies, the European 
Paten t Office (EPO) and the Administrative Council ; the latter supervises 
the office's activities. The EPO is the patent-granting authority for Europe. 
The legal basis for its activity is set out in the European Patent Convention 
(EPC).1 

The EPO is also responsible for examining oppositions filed again st 
granted European patents and for deciding on appeals filed against decisions 
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of the receiving section and the examining and opposition divisions of the 
EPO. The EPO's structure is shown in Figure 1. A more detailed explana
tion of the roles and composition of the boards involved in these tasks is 
given late r in this section. 

The European patent grant procedure begins vvith a formalities exami
nation and a mandato1y search of the relevant "state of a1t " disclosures. The 
first stage ends with the publication of the European patent application and 
the search report. The search report lists the documents most relevant to 
the examination of the patent application , which were retrieved during the 
search. It is publicly accessible, as are all communications between the 
EPO and the applicants . This is followed by the second stage, the substan
tive examination , at the applicant's request. This stage can result either in 
the refusal of the patent application or in the grant of a patent. The final 
decision is made by a three-member board called the examining division , 
consisting of three patent examiners . \Vithin nine months after its grant, a 
patent may be challenged centrally before the EPO in what are referred 
to as "opposition proceedings ," which are initiated by any natural or legal 
person who considers that the patent does not comply with specific provi
sions of the EPC, such as novelty, inventive step (nonobviousness), or 
reproducibility (the grounds for opposition are listed in art. 100 EPC). The 
opposition division is made up of three patent examiners , at least two of 
which, one being the person chairing the division, cannot have taken part 
in the examination proceedings . 

The decision to refose the patent application and the final decision made 
at the end of the opposition proceedings may be appealed. Appeal proceed
ings are separate and independent from the earlier proceedings and are 
dealt with by the board of appeal. 

FIG URE 1. Structure of the EPO. 
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FIGURE 2. Overview of Europe an pa te nt grant procedure (part 1). 

The grant procedure is summarized in F igures 2 and 3. As shown in the 
figures, third paities can fil e observations immediately after the publication 
of the application and up to the final decision to grant a patent, or once 
the opposition procedure is open. F ili ng these observations is free of charge. 
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possible (and thereafter also 
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• ·· ···• Appeal 
proceedings 

·····• 

FIGURE 3. Overview of E uropean p a tent grant procedure (part 2). 
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They can be filed by anyone, without limitation, by postal mail or electroni
cally.2 All third-party observations subm itted are taken into account in the 
sense that either the documents they quote are admitted into the proce
dure (if they are more relevant than the documents already available to the 
EPO) or the division that is involved explains why the quoted documents 
were not admitted. The third party that files these observations does not 
become paity to the proceedings (art. 115 EPC),3 contra1y to what happens 
to the person filing an opposition. 

EPO's Practice and Legal Provisions Concerning Traditional 
Knowledge-Related Issues 

Genetic resources (GRs) and associated traditional knowledge (TK) have 
the potential of being translated into substantial commercial benefits. They 
therefore may represent a valuable source of patentable inventions and 
benefits to the TK holders. At the international and national levels , require
ments for patent applicants to disclose certain information in patent 
applications ("disclosure requirements") are discussed as a possible means 
to increase transparency and to prevent "bad" patents, ensuring fair and 
equitable benefit sharing and allowing developing countries and indigenous 
and local communities to better control the commercial exploitation of 
their TK and GRs and thus benefit from the patent system. The scope and 
modalities of discussed disclosure requirements range from mere encour
agements to make information available (e.g., in European Union legisla
tion , described later) to stringent obligations to declare the source, provide 
evidence of prior informed consent, or both. The sanctions for failing to 
comply with these obligations vaiy according to national legislation: for 
example, the Swiss Patent Act (art. 49a and 8la) foresees a fin e in case of 
willful provision of false information in respect to the source of the GRs or 
the TK on which the invention is directly based, whereas according to the 
Norwegian Patents Act (sec. 8b),4 the "Breach of the duty to disclose infor
mation is subject to penalty in accordance with the General Civil Penal Code 
§ 166:5 The duty to disclose information is vvithout prejudice to the processing 
of patent applications or the validity of rights arising from granted patents ." 

TK-Related Provisions under the EPC 

No Mandatory Disclosure o,f Origin, Source, or Prior Informed Consent 
Requirement 

The provisions concerning biotechnological inventions are found in a 
dedicated chapter (titled "Biotechnological Inventions") of the EPC 
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Implementing Hegulations. r; Pursuant to rule 26(1) EPC, fo r European 
patent applications and patents concerning biotechnological inventions , the 
relevant provisions of the EPC are applied and interpreted in accordance 
with the provisions of chapter V of the EPC Implementing Hegulations 
(rules 26 to 34). European Commission directive 98/44/EC7 is used as 
a supplementary means of interpretation. This aims to ensure that the 
recitals preceding the provisions of the directive are taken into accoun t and 
that a uniform E urope-\.vide interpretation of the relevant provisions is 
promoted.8 

Hecital 27 of directive 98/44/ EC says that, if an invention is based on 
biological material of plant or an imal origin or if it uses such materi al, the 
patent application should, where appropriate and if known , include infor
mation on the geographical origin of such material; this is without prejudice 
to the processing of patent applications or the validity of rights arising 
from granted patents. The indication of the geographical origin is thus 
volunta1y. 

Hecital 27 of directive 98/44/EC has to be regarded as encouragement 
to mention the geograph ical origin of biological mate rial in the patent 
application,9 along the lines indicated by the Convention on Biological 
Diversity (mt. 16(5)) . 

To provide such information is thus not an obligation under the EPC. 
Nor does the failure to provide such information have legal consequences 
for the processing of patent applications or the validity of rights arising 
from granted patents. No paiticular guidelines under the EPC go beyond 
the stipulations in these provisions. 

This legal situation with respect to GRs and TK is in line with the 
general principle under the EPC that, although applicants are encouraged 
to provide information on prior a1t related to the claimed invention , there 
is no stringent obligation on applicants to acknowledge all prior ait known 
to them. The burden to find the relevant prior art for challenging novelty 
or inventiveness is in principle on the EPO. 

Huie 42(l )(b) EPC provides that the description shall "indicate the back
ground art which, as far as is known to the applicant, can be regarded as 
useful to understand the invention, draw up the European search repo1t 
and examine the European patent application, and, preferably, cite the 
documents re flecting such ait. " To satisfy this provision, the EPO may 
invite the applicant to provide information on prior art taken into consid
e ration in national or regional patent proceedings an<l concerning an 
invention to which the European patent application relates (art. 124 EPC ). 
If the applicant "fai ls to reply" with in the specihed pe riod, the app li cation 
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is deemed withdrawn (art. 124(2) EPC). However, "reply" is to be under
stood in the broadest sense. Under rule 141(1) EPC, an applicant claiming 
priority of a previous patent application is required to file with the European 
patent application a copy of the results of any novelty search carried out by 
or on behalf of the authority vvith which the previous application was filed. 
If these search results are not available to the applicant at the time of filing 
the European patent application , he can file them with the EPO as soon 
as he receives them. In a case of noncompliance, as defined in rule 7lb(l ) 
EPC, the European patent application is deemed to be withdrawn (rule 
70b(2) EPC). 

The EPC does not foresee a doctrine of inequitable conduct or fraud to 
the EPO. 

No Examination of Lawful Behavior of an Applicant Who Developed or 
Acquired the Invention 

The EPC does not contain any requirement vvith respect to GRs and associ
ated TK that the applicant give evidence of compliance with the applicable 
legal requirements in the providing country, such as prior informed consent 
requirements. In this general context, the EPO does not examine the ques
tions of who is entitled to apply for a patent and of whether the claimed 
subject matter has been obtained as a result of illegal or unauthorized 
activities. 

According to art. 60(3) EPC, "In proceedings before the European 
Office, the applicant shall be deemed to be entitled to exercise the right to 
a European patent. " The applicant is regarded as the entitled party by 
vi1tue of a fiction , without this entitlement being examined by the EPO. 
The reason for this is that the EPO is not in a position to appreciate 
substantive entitlement to a patent under the respective national laws. It 
has to rely on final decisions by the competent national judicial bodies 
(a1i. 61 EPC). 

Like,vise, the questions of whether the knowledge or elements that 
contributed to the invention have been lawfully acquired and of whether 
the applicant needs authorization by the providers of the technology that 
the invention is building on to exploit the patent are presumed to be dealt 
\vith by national authorities outside the European patent grant procedure . 

Safeguards against Misappropriation under European Patent Law 

Two aims of a disclosure of origin requirement would be to prevent (or at 
least to render difficult) the acquisition of patent rights over GRs or TK by 
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parties without the prior informed consent of their customary custodians 
and to avoid gran ting a patent on subject matter that was well known by 
TK holders' communities and part of the state of the art. 10 As explained 
earlier, there are no mandatory disclosure requirements unde r the EPC. 
However, various provisions in the EPC indirectly serve these purposes, as 
explained in next section. 

Fri.or Art Concept. The concept of absolute novelty adopted under the 
EPC lays the basis for preventing misappropriation of GH.s or TK already 
in the public domain. An invention is considered new if it does not form 
part of the state of the a1t. The "state of the art," comprises eve1ything 
made available to the public by means of a written or oral description , by 
use, or in any other way before the elate of filing of the European patent 
application (art. 54(1) and (2) EPC). There are no restrictions as to the 
geographical location or the language or manner in which the relevant 
information was made available to the public; also, no age limit is stipulated 
for the documents or other sources of the information. However, to obtain 
the revocation of a patent on the basis of prior use, the prior use must be 
proved beyond reasonable doubt, and this requires conclusive eviclence.11 

The same applies to oral disclosures. 12 

This same concept of state of the art applies to the "inventive step" 
requirement: any disclosure, including through use, at any time and any
where in the world may be sufhcient to challenge the inventiveness of an 
application. However, just as in other fi elds of technology, patents can 
be granted if an application demonstrates inventiveness, for instance, by 
shovving significant improvements, compared to the prior art (use of) GH.s 
and relevant TK. 

Prior Art Access or Accessibility. The access of examiners to prior art 
information on GH.s and associated TK is a huge challenge, because TK is 
often undocumented ("noncodifled") or, if documented, is unlikely to be 
easily accessible to a patent examiner located in Europe. 13 The EPO strives 
to continuously enhance the coverage of documented TK. For instance, 
since Februa1y 2009 exam iners at the EPO have had access to the Traditional 
Knowledge Digital Libnuy developed by Indian government organizations, 
and since 2006 they have had access to the Traditional Ch inese Medicine 
patent database. Dedicated TK po1tals (e.g., the Korean Traditional 
Knowledge Portal 1 ~ ) and TK-related databases are also easily accessible 
to EPO exarniners. 15 Moreover, the EPO is interested in acquiring new 
TK-relatecl databases and is ready to provide technical assistance to help 
set them up. This could be of relevance to the Pacific region. 

The importance that TK databases have for the exam ination work is 
highlighted by the standard of proof applicable to oral disclosures, which 
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requir s, as indicated earlier, that the content of any oral disclosure be 
proved in principle beyond reasonable doubt. Hence, it may be difficult to 
establish that TK that was only transmitted orally belongs to the state of 
the art. The recording of this oral tradition in a database comprising clear 
information as to the date wherein it was first made publicly available 
would avoid such difficulty. Third parties are also constantly encouraged to 
submit observations and relevant information and documentation in all 
pending proceedings. 

Opposition Procedure. Improved access of examiners to background 
information on GRs and associated TK at an early stage of patent examina
tion should help reduce the need for opposition procedures. As indicated 
earlier, these are at the disposal of any third party, including the custodians 
of GRs and TK who consider that the patent has been wrongly granted. 
Whereas the information submitted as "third pmiies' observations" under 
art. ll5 EPC may or may not be admitted into the proceedings, that 
submitted by the party or parties filing the opposition ("opponenUs") at the 
beginning of the opposition proceedings are de Jure part of the proceedings 
and must be taken into account by the EPO. This guarantees that p1ior aii 
that anyone in the public considers relevant and that has not been retrieved 
during the search stage is brought to the attention of the EPO and duly 
considered when assessing the compliance of the granted patent with the 
relevant provisions of the EPC. 

EPO's Case Law Concerning TK 

The Neem Case 

A prominent example of a patent that has been opposed and eventually 
revoked is the neem oil case (European Patent EP-B-0436257). Neern is 
an evergreen tree endemic to the Indian subcontinent. Neem oil has 
an extensive histo1y of human use in India and surrounding regions for a 
variety of therapeutic purposes. Traditional Ayurvedic uses of neem include 
the treatment of fever, leprosy, malaria, ophthalmia, and tuberculosis. 
Neem has also been traditionally used as a parasiticide and an insecticide. 

During the examination procedure, following novelty objections of the 
examining division based on prior mi citations from the search report, the 
applicant restricted the scope of the application to the fungicidal use of 
neern oil obtained by hydrophobic extraction of neem seed. The patent was 
granted. Oppositions were fil ed based inter alia on the following: 
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• Lack of novelty or inventive step (based inter alia on a prior use in 
India) 

• Insufficient disclosure 
• Noncompliance vvith the provisions of EPC art. 53(a) (going against 

morality, because the patent rights could jeopardize the life of the 
Indian neem gatherers) 

The opposition division considered that the prior use had been suffi
ciently established and therefore decided to revoke the patent for lack of 
novelty over this prior use. The revocation was confirmed by the board of 
appeal with the decision T416/0l 16

; however, this was done on the basis of 
a different ground, namely, lack of an inventive step in view of a document 
introduced by the opponents at the beginning of the opposition procedure 
and published in 1981. Given that the patent was revoked on another 
ground, the board of appeal did not take a position either on the prior use 
or on the art. 53(a) EPC objection. Concerning the former issue, the board 
stated, 

To prove the alleged public prior use, the respondents put fmward 
affidavits A2, A 7, Al3 and the testimony of Mr A. D. Phadke. The 
appellant has disputed the validity of the evidence brought fo1ward 
inter alia on the grounds that it casts doubt on the credibility of 
the evidence. This doubt was based on the long period which had 
elapsed between the actions and the affidavits and testimony. The 
appellant's main argument was that the recollection of dates and 
numerals was uncertain for most people and hence some support
ing documents , such as laboratory books or notebooks, were 
required. However, there is no dispute between the parties con
cerning the existence of the prior art document (8) as part of the 
state of the art within the meaning of Article 54(2) EPC. In the 
board's view, document (8) is highly relevant for the ruling of 
the present case. Thus, it can be left open whether or not the prior 
use is proven as the case can be decided on the basis of document 
(8) alone. 

The Pelargonium Case 

The Pelargonium species (P. sidoides and P. reniforme ), which were the 
object of patent EP-B-1429795, are native and endemic of southern Africa. 
They are traditionally used by local ethnic communities in the treatment of 
respiratory tract infections. 
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The patent claims were directed to a method for producing an extract 
from tvm Pelargonium species. Oppositions were filed on the grounds inter 
alia of the following: 

• Lack of novelty and inventive step 
• Insufficient disclosure 
• Noncompliance with art. 53(a) EPC (going against morality) because 

of noncompliance with the Convention on Biological Diversity provi
sions relating to prior informed consent and to an agreement as to the 
term of access to GRs and benefit sha1ing 

The opposition division revoked the patent for lack of inventive step in 
view of two prior ait documents introduced by the opponents. 17 Concerning 
the art. 53(a) EPC objection , the opposition division held that the disclo
sure of prior informed consent and the access to GRs and benefit sharing 
are not linked to the patentability requirements and thus their absence is 
not a ground for revocation under the EPC. The patent prop1ietor did 
not file an appeal against this decision , and the decision of the opposition 
division became therefore final. 

The Hoodia Case 

Hoodia is a genus of plants that grow naturally in South Africa and Namibia. 
The appetite suppressant activity of the plants' flesh has been known for 
centuries by indigenous populations of southern Africa, such as the San 
people. 

Patent application EP-A-98917372.9 relating to an extract of Hoodia 
compiising an appetite-suppressant agent was refused by the examining 
division for lack of novelty and lack of inventive step (the latter ground 
concerned a more restricted version of the claims than those originally filed 
and was limited to the medical use of Hoodia extracts as an appetite 
suppressant). 

Dming the appeal proceedings, a modified version of the claims was 
filed by the applicant. The board of appeal considered this claim to comply 
with the requirements of the EPC and ordered the grant of a patent on its 
basis. In its decision , 18 the board of appeal took a position on the available 
information about TK relative to Hoodia's uses: 

The Board is aware that the traditional knowledge of the original 
inhabitants of the Kalahari desert, like the San people, is the 
subject of a large number of publications. 
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Many thereof have been published on the Internet. However, 
most of these documents have been published after the filing date 
of the present patent application and there is no convincing 
evidence on file that this post-published information, about what 
was known before the filing date, reflects reality . Therefore, the 
Board will not take into account post-published documents relating 
to traditional knowledge allegedly available to the public before the 
filing elate, and consider only those documents which have been 
published before said date and which refer to different uses 
of plants of the genera Trichocaulon and Hoodia ." (emphasis 
added) 

The problem the board of appeal encountered in assessing the docu
ments was the lack of convincing evidence that the relevant info rmation 
had been made available to the public prior to the filing date of the patent 
application. The mere fact that some documents state ce1tain information 
was known to the public prior to a certain date is not always legally suffi
cient to prove it. The timing of evidence may, therefore, be crucial. 

Patents Relating to Materials Obtained from Species Common in 
Pacific Island Countries or to Their Uses 

Va1ious patent applications relating to species common in Pacific Island 
countries (e.g., kava, ngali nut, mamala, and coral) have been fil ed, and 
some patents on these subject matters have been granted by the EPO. 
Some of these patent applications were withdrawn after having received a 
negative search report, a negative opinion from the examining division , 
or both. For some patents, opposition proceedings have been initiated, 
third-party observations have been filed, or both . 

In the case of a patent for the medical use of ngali nut oil (EP-B-
1083914), the prior art search did not disclosed any document that could 
have been used as a basis for a novelty or an inventive step objection by 
the examining division. The patent was granted and was not opposed. 
However, if anyone anywhere in the world, for instance, an indigenous 
community in Pacific Island countries, could have proved use of ngali nut 
oil as a medicament or that its medical properties were available to the 
public before the first filing (priority) date (e.g., by having the prior use or 
prior knowledge recorded in a database with the clear indication of the 
relevant dates), they could have filed third-party observations and eventu
ally an opposition before the EPO based on this prior use. The proven prior 
use or prior knowledge could have led to the revocation or the limitation 
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of the patent by the EPO. Therefore, it is important that records be made 
of prior art, including prior use, regarding TK. 

Even once a European patent has been granted by the EPO and the 
opposition period has elapsed, the patent can always be challenged at the 
national level on the same grounds as in an opposition before the EPO. 

Conclusions 

Discussions at the international level about TK, GRs, and intellectual 
property have been going on for decades and are ongoing. The World 
Intellectual Prope1ty Organization (WIPO) Intergovernmental Committee 
on Intellectual Property and Genetic Resources, Traditional Knowledge 
and Folklore was set up in 2000 and is expected to finalize documents to 
be approved by a diplomatic conference in the near future. The EPO is 
following these discussions with great interest, being well aware of the 
relevance of the problem. 

Notwithstanding the ongoing discussions and different views on the role 
of intellectual prope1ty vvith respect to TK and GRs, a clear understanding 
of the legal and procedural fram ework within which the EPO works is 
pivotal to ensure that TK is appropriately protected and that it is not unduly 
exploited by seeking protection for someth ing that is already part of the 
state of the art. 

At the national level legislation often differs from one country to another; 
for instance, some countries may grant to TK a sui generis protection (e.g., 
some Pacific Island countries) , and some may require mandatory disclosure 
of the origin or source of the GR or TK on which the patent is based 
(e.g., No1way and Switzerland). Regardless, patent applications at the EPO 
are examined at all stages solely under the requirements of the EPC. It is 
therefore essential , in pa1ticular for TK holders, such as the Pacific Island 
countries, to be aware of these requirements to actively protect in Europe 
any TK-derived invention they may want to develop and to be able to 
properly defend their rights if a European patent application that could be 
based on their TK is filed without their consent. This paper describes the 
most relevant requirements with respect to TK, which, in view of the fore
going analysis of the EPC and of the relevant case law, can be summarized 
as follows: 

1. The lack of disclosure of origin or source is not a ground for refusing 
a patent application or revoking a granted patent. The same applies 
to the lack of a declaration that the prior informed consent was 
obtained or that an agreement about access to TK and GRs and 
benefit sharing was signed. 
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2. Public prior use, irrespective of the place where it occurred, is part 
of the prior art under the same circumstances as any written docu
ment. If prior use is established as required under the applicable 
standard of proof, it may lead to the revocation of a patent. The same 
applies to oral disclosures. 

3. The development of TK-related databases that provide a clear indica
tion of the information disclosed (e.g. , scientific name of the plants 
or animals referred to in the disclosure) and of the date of its first 
public disclosure represent an important tool for the EPO (and patent 
offices worldwide) to further limit the risk of granting a patent for 
known subject matter. TK holders , like the Pacific Island countries, 
would certainly help to further limit this risk by creating databases of 
this kind and allowing access to them by EPO and other patent office 
examiners. 

4. Third-party observations are free-of-charge, easy-to-use, and power
ful tools that can bring to the EPO's attention any prior a1t disclosure 
considered relevant to the examination of the patent or patent 
application . 

In a sensitive field such as inventions related to TK, GRs, or both, even 
a single patent that turns out to have been unduly granted (i.e., where 
relevant prior a1t was missed or not properly taken into account) can create 
mistrust and a negative perception of the patent system in general and of 
the EPO as the involved granting authority in particular. All efforts must 
be made to avoid this, not least because patent rights could represent one 
of the opportunities for TK holders to obtain those benefits to which they 
are entitled, as clearly stipulated in the Convention on Biodiversity and the 
Nagoya Protocol. As stated in the foreword of WIPO and United Nations 
Environment Programme Study 4, "The patent system ... recognizes 
innovations based on genetic resources and provides a fram ework for 
investment in the development of valuable new products and processes. It 
therefore offers the potential to yield the desired benefits from access to 
genetic resources." The study further highlights "the need, when genetic 
resources are first accessed, for a clear understanding of intellectual 
prope1ty issues."19 

It is hoped that the information provided in this paper may help increase 
this understanding. 
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NOTES 

1. The complete text of the EPC is available at http://www.epo.org!law-practice/legal
texts/h tm Vepc/20 l O/e/i ndex. h tm I. 

2. Form available at http://tpo.epo.org!tpo/app/form/. 

3. The text of aiiicle 115 is available at http://www.epo.org/law-practice/legal-texts/ 
htmVepc/2010/e/arl l 5.html. 

4. The text of the relevant section of the Norwegian Patent Act is available at http:// 
www. pate n tstyre t. no/e n/For-Expe rts/Pate nts-Expe rt/Legal-tex ts/The- Norwegian 
Patents-Act/#Chapter 2. 

5. "Any person who gives false testimony in cou1i or before a nota1y public or in any 
statement presented to the court by him as a pa1iy to or legal representative in a case, 
or who orally or in writing gives fa lse testimony to any public autho1ity in a case in which 
he is obliged to give such testimony, or where the testimony is intended to serve as 
proof, shall be liable to fin es or imprisonment for a term not exceeding two years." 

6. The text of the EPC Implementing Regulations is available at http://www.epo.org! 
law-practice/legal-texts/h tm Vepc/20 l O/e/rci i_ v. htm I. 

7. The text of the EC Directive is avai lable at http://eur-lex.europa.eu/LexUriServ/ 
LexU1iSe1v.do?uri=OJ:L:l998:213:0013:002l:EN:PDF. 

8. See the Official Journal of the EPO 8-9 (1999): 573, 587, and "Guidelines for 
Examination in the EPO" (2012), G-II , 5.2. 

9. The text of the directive is available at http://www.wipo.int/edocs/mdocs/tk/en!wipo_ 
g1ikLic_l /wipo_grtkLic_l _8-annex l .pdf. 

10. See, e .g., WIPO, "Technical Study on Disclosure Requirements in Patent Systems 
Related to Genetic Resources and Traditional Knowledge," http://www.wipo.int/tk/en/ 
publications/tech nical_study. pd f. 

11. A discussion on this topic and references to the relevant decisions of the EPO 
Boards of Appeal are available at http://www.epo.org!law-practice/legal-texts/htmV 
caselaw/201 Ole/cl r_ vii_d_2_3 _ 4_a. htm and h ttp://www.epo.org!law-practice/legal-texts/ 
htmVcaselaw/2010/e/clr_i_c_l _9_3. htm. 

12. A discussion on this topic and references to the relevant decisions of the EPO 
Boards of Appeal are available at http://www.epo.org!law-practice/legal-texts/htmV 
guidelines/e/g_iv _ 7 _3.htm. 

13. See the distinction between codified and noncodified TK given, e .g., at http://www. 
wipo.int/edocs/mdocs/sct/en/wi po_grtkf_ic_l 7 /wipo_giikf_ic_l 7 _inf _9. pdf. 

14. http://www.koreantk.com/en/JZOlOO.jsp. 
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15. Accessible, e.g., via the Epoxy portal at https://epoxy.epo.orgl. 

16. The complete text of this decision is available at http://www.epo.org!law-practice/ 
case-law-appeals/recent/t010416eul.html#q =. 

17. The complete text of this decision is available at https:l/ register.epo.org/espacenet/ 
application?number=EP02777223&lng=en&tab=doclist. 

18. The complete text of this decision is available at http://www.epo.org!law-practice/ 
case-law-appeals/recent/t040543eul.html. 

19. http://www.wipo.int/tk/en/publications/769e_unep_tk.pdf, p 4. 



PROTECTING AND PROMOTING TRADITIONAL 
KNOWLEDGE: A TOOL FOR ECONOMIC DEVELOPMENT 

IN THE PACIFIC 

Douveri Mavaru Henao 
Papua New Guinea Institute of National Affairs 

With dwind li ng natural resource receip ts fo r pacific government coffe rs, 
developing alternative reve nue sources and economic activities is paramount. 
One sector that may provide sustainable revenue flows, a high pa1ticipation 
rate of Pacific Islande rs , and stable market de mand is the utilization of the 
traditional knowledge (TK) sector. Significant challenges re main in establish
ing a stable and predictable policy and legal framework in which ope rators can 
conndently comme rcialize TK products. However, as will be seen in this 
paper, gove rnments in the Pacific have take n the bold step to do this, which 
proves that there are opportunities beyond fi sh, rocks, and timbe r in Oceana. 

Introduction 

THE P ACIFIC's RELIANCE on its natural resources- fisheries, forestry, 
mining, and petroleum- is a ticking time bomb. Largely reliant on external 
markets , these resources remain highly volatile and, more worrisome, 
compromise the vulnerable ecosystem that clothes and feeds the islands. 
To defuse this threat, economies of the Pacific have deployed diversifica
tion policies to develop other sectors such as agriculture, tourism , and 
seasonal worker schemes. Unfortunately, these sectors are still contingent 
on external markets and therefore remain vulnerable. 

A paradigm shift is required whereby the Pacific's greatest resource
traclitional knowledge (TK)-must be harnessed. This paradigm shift 
must have the capacity to encompass a regional and global market and use 
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readily available resources without being detrimental to the environment. 
No doubt significant challenges remain in developing a stable and predict
able policy and effective legal fram ework for operators to commercial ize 
TK products domestically and abroad. As I will show in this paper, the 
Pacific has taken bold steps to explore these development options and is 
proving that fish, rocks, and timber are not the only resources. 

This paper will emphasize that TK has the potential to drive economic 
prosperity in Pacific economies. It vvill address this notion in four paits. 
Part 1, Limiting Our Wealth , examines the ovenvhelming reliance on natu
ral resources and aid, which is affecting the health of Pacific economies. 
Part 2, First Action, tapping the silent majority, prescribes TK and broadly 
knowledge-based industiies as an antidote to the declining revenue streams 
derived from natural resource receipts and external grants. Pait 3, Second 
Action , and Part 4, Third Action , identify policy and legal arrangements to 
facilitate the prescriptions mentioned in Part 2. These include facilitating 
domestic demand, developing trade policies promoting TK products, and 
aid-for-trade frameworks promoting TK industry growth. The paper ends 
with a conclusion and recommendations. 

Part 1: Limiting Our Wealth 

Pacific economies are heavily reliant on natural resource receipts and exter
nal grants to fuel their fiscal policies. While taxation systems and custom 
duties provide steady revenue streams and potential opportunities from 
nonnatural resource investments are active, they remain comparatively 
insignificant. Therefore the outlook for fiscal policies is only positive when 
natural resource receipts and external grants have an upward trend. This is 
not the case when both these revenue streams are on the decline. 

An Asian Development Bank Report on Pacific Economies, relative to 
gross domestic product, indicates that external grants are on the decline. 
This may be att1ibuted to reprioritization of aid flows and the current state 
of the global economy. However this view may be distorted by external 
grant providers imposing conditions on aid to meet their foreign policy 
objectives. An example of this is China's checkbook diplomacy in the region, 
whereby infrastructure projects were given to the islands in response to 
and conditional upon them adopting the One China Policy. There is also a 
resurgence of the United States in the region as it adapts its aid programs 
to mitigate China's influence. 

There are also declining receipts from natural resources, with a 
downward trend in revenues generated by fishing licensing fees and in the 
mineral and petroleum sectors. All follow a downward trend on exports, 
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and concessions on taxes hamper collecting high revenues. Coupled with a 
limited tax base and reduction from custom duties through regional and 
multilateral trade commitments, as discussed below, it is a precarious 
situation. 

Four actions must be taken. First, increase private sector activity through 
investing targeted service and manufacturing sectors. Second, facilitate 
effective domestic demand through local content arrangements and market 
and product development assistance. Third, establish an effective trade 
regime to access markets and protect goods and services . Last, improve 
external grants to promote nonnatural resource sectors . 

Traditional knowledge (TK) and, more broadly, knowledge-based indus
tries have the capacity to facilitate these four actions. The Pacific region is 
home to an array of cultures, 10 percent of the world's biodiversity, the 
largest ocean in the world, and a human resource that has engaged with its 
ecosystems for generations in the fields of science, medicine, transporta
tion , agriculture, art, and the creative sector. 

Therefore, the first action on targeted private sector activities must 
involve government investment in stimulating TK and other knowledge
based industries and encourage venture capital investments to fund 
product development. 

The second action on facilitating effective domestic demand requires 
better capitalizing on the current production of high-quality TK products 
by helping producers make the transition to a full commercial industry. The 
current lack of commercialization can be paitly explained by the fact that 
often TK products circulate or are produced in a nonmonetary context. 
So a legal framework on TK protection and related intellectual property 
needs to be established as well as grants, local content, and related industry 
suppmt policies. 

The third action would require a trade policy that secured investment, 
markets , and protection of TK products. This may be facilitated through 
the Melanesian Spearhead Group (MSG) and Pacific Island Country Trade 
Agreement (PICTA) as well as negotiated in the Pacific Agreement on 
Closer Economic Relations (PACER) Plus and Economic Partnership 
Agreements (EPAs), respectively, with Australia, New Zealand (ANZ), and 
the European Union. 

The fourth action may be facilitated through the aid-for-trade frame
works whereby greater emphasis is placed on providers of the external 
grants to promote private sector growth and encourage trade in TK 
industries. 

The following discussions will examine these four actions in greater 
detail. 
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Part 2: First Action: Increasing Private Sector Activity through 
Investing in Targeted Service and Manufacturing Sectors 

Convincing the Source 

Most Pacific islanders are engaged in the rural economy. This realization 
has made planners suggest technical training should be devoted to develop
ing agricultural skills so that islanders may commercialize their major asset: 
land. While this may seem logical, the advantages are short term , with 
limited scope and markets . 

A better use of resou rces would be to focus on technical training for the 
rural population to develop knowledge-based industries, in which TK and 
other knowledge-based processes and products are the source ingredient. 
The potential is greater because inclusion is not subject to gender, demo
graphics, or social classes as land ownership is. Therefore coverage is wider 
and there is also a constant demand for TK products. 

Technical training also has the potential to introduce different approaches 
to developing and diversifying the product. For example, a bilum (a local 
woven basket) may remain a string bag, but training in garment making and 
design may transpose materials and patterns onto upholstery or furniture 
and lead to fusions with other materials in producing other garments. 
Technology may also improve product durability and production lines. 

Technical training must also be used as a bridge to access scientific fields 
of biotechnology and engineering. For example, TK products of a medici
nal nature would need basic skill sets to appreciate toxicology, morphology, 
and taxonomy arrangements. 

The proposed technical training should consist of the followin g: 

• providing the skills and tools to furth er advance the commercial 
viability of TK products; 

• providing opportunities to integrate diffe rent technologies or other 
products to furth er develop TK products; 

• providing opportunities to enhance skills in fi elds related to enhancing 
TK products; 

• developing business skills in commercializing the product; 
• facilitating relationships with financial institutions to provide seed 

funding for TK products to be commercialized. 

The focus is maximizing training programs to commercialize the TK 
product. 

Finally, an appreciation of business skills is also impoitant. The 
commercial relationships associated with developing TK products require 
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negotiation skills , appreciating price formulations, and ensuring a profit is 
made. It also means designing an appropriate model to disperse money to 
all stakeholders. 

Incubating TK Industries 

Skills training are not sufficient to drive an industiy . Components such as 
capital, investment partners/collaborators , and markets to consume the 
product are essential. Therefore, government policy must focus on five 
areas : (1) tax-free status on the industry and customs duty exemption on 
materials used; (2) start-up grants; (3) promote a conducive investment 
climate for collaborators; (4) subsidized utilities; and (5) domestic industry 
protection from imported like products. 

These five areas are not revolutionary and are regularly applied in the 
natural · resource sector. Unfortunately for most Paciflc economies, these 
concessions have not yielded positive results or stable revenue returns , as 
mentioned previously. The diffe rence with the TK sector is that most of 
the investment will be onshore and potential markets domestically and 
abroad remain positive. Table 1 shows suggested policy changes in these 
five areas using the bilurn industry as an example. 

Another critical facility is the legal protection framework for TK. Several 
Pacific economies have enacted policy and law on TK protection and some 
have explored amending intellectual property legislation to recognize TK, 
as for instance has been done in Vanuatu. One possible approach is to apply 
a sui gene'ris fram ework that would allow the TK owner to choose what 
intellectual property to apply in different parts of product development. 
There has been some regional integration in this area with the MSG and 
Fornm Island Countiies formulating mechanisms to recognize and protect 
TKs. 

While the Pacific should be commended for its efforts in developing TK 
systems, great challenges remain in capacitating regulatory bodies charged 
with administering the protection of these rights . Unfortunately for the 
sector, protecting these rights is not a priority, and scarce public service 
resources are used elsewhere. 

Part 3: Second Action: Facilitating Domestic Demand 

Most TK products are transacted in cultural noncommercial settings. Even 
when commercial, the transactions largely remain in the informal sector, 
where returns are not high . Therefore, while there is demand for TK 
products , the main challenge is to develop a variety of markets for TK 
consumption. 
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TABLE 1. Sug.gested Changes in Government Policy Using the Bilum 
Industry as an Example . 

Tax-free Start-up grants Conducive Subsidized Domestic 
status on the investme nt for utilities inclust1y 
indust1y and collaborators protection 
custom duty 
exemption 
Waiving Whethe r in Attracting pa1tners Power, water, and Domestic 
collections on partne rship to invest in bilum information and protection is 
goods and with fin ancial production wou ld communication required 
services tax, institutions or require e ncouraging technology from 
income tax, government capital ve nture faciliti es are competing 
and customs grants , the type funds where critical for TK impo1ted 
duties on objective is exemptions are products; these products, so 
equipment to provide given on business services should that the 
and materials capital to registration , tax be su bsiclized bilum 
such as dyes, comme rcialize incentives, capital indust1y is 
strings, and bilums; this movements , as well able to grow; 
machine ry for must be clone as visa and work these 
processing on merit and pe rmit applications; measures 

viability to be the scope of these may range 
comme rciali zed pmtners may be a from impo1t 

fashion house to tariff 
furniture company protection to 
or it may be a sector quantitative 
outside the garment restrictions 
industry-flexibility 
is the key 

This is where government policy can assist the industry in facilitating 
domestic consumption though the fo llowing activities: (1) mandato1y local 
content of TK products; (2) national treatment on government procure
ment on TK products; (3) promotion of TK products. Table 2 identifies 
how these pohces may apply. 

This policy will remain effective only though a vibrant and proactive 
industry body that coordinates TK stakeholders to formulate standards for 
their products and meet production targets to meet the demand. It would 
be unwise for governments to assume this role. 

Part 4: Third Action: Trading TK 

While domestic demand may provide sufficient returns to TK owners, the 
ambition to export to a regional and global market must be encouraged 
in order to encourage revenue inflows. Therefore, a trade policy must 
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TABLE 2. How Government Policy Can Assist Domestic Consumption 
Though Mandatory Local Content ofTK Products, National 
Treatment on Government Procurement on TK Products; 
and Promotion of TK Products. 

Mandato1y local content 

Retailers and dist1ibutors to have 
certain percentage reserved for TK 
products (e.g., all hotel rooms to have 
linen, paintings, and cosmetics that are 
sourced inte rnally), this cou ld be 
imposed in the form of a quantitative 
requirement , e .g., 10% of the floor 
space 

National treatment on Promotion ofTK 
government procurement products 
Local content "Made in the 
procurement in 
education materials , TK 
medicine, and othe r basic 
se1vices the government 
procures to delive r 
se1vices 

Pacific" labeling and 
encouraging 
consumers to be 
pat1iotic and 
purchase local 
products 

advocate (1) tariff free and quota free duties on TK products; (2) noncum
bersome rules of migin ; (3) fl exible biosecurity rules on TK products; (4) 
liberalized TK services; (5) protection and recognition of TK rights; and (6) 
protection and promotion of investments of partners in developing TK 
products. 

Table 3 identifies the trade agreements Pacific economies are party to 
and how these arrangements may promote TK trade. Table 3 considers two 
existing fram eworks: the Melanesian Spearhead Group Trade Agreement 
(MSG TA)1 and the PICTA.2 As we show below, both have membership of 
Pacific economies and, in their current state, focus on tariff liberalization 
for goods. The scope of biosecurity, services, TK protection , and invest
ment are not pa1t of the texts of these agreements but have, nonetheless, 
been advanced in different stages of negotiations. 

Table 3 also considers agreements that are currently being negotiated, 
such as the Economic Partnership Agreement (EPA) between the African, 
Caribbean , and Pacific group of states and the European Union, as well 
as the PACER Plus Agreement (PPA). It is intended that both will have 
comprehensive provisions relating to economic and trade relations. The 
EPA has a draft text, while the PPA does not have one. 

While the five areas highlighted are impmtant considerations for TK 
trade, significant capacity constraints exist in coordinating functional trade 
departments within Pacific island states. The multifaceted policy and regu
latmy features of trade today, as well as international relations, requires 
full-tim e dedicated officers. This is not the case in many Pacific economies, 
as staff often have multiple roles, and there is also a shortage of technical 
staff. 



TABLE 3. The Trade Agreements Pacific Economies Are Party to and How These Arrangements May 
Promote TK Trade Considering Two Existing Frameworks: The Melanesian Spearhead Group 
Trade Agreement (MSG TA) and the Pacific Island Country Trade Agreement (PICTA). 

Taiiff free and quota Noncumbersome Flexible biosecurity Liberalized TK Protection and Protect and promote 
free duties on TK rules of 01igin rules on TK products services recognition ofTK investments of 
products 1ights partners in 

developing TK 
products 

MSG TA 
Most ta1iff lines are Change of tariff Biosecu1ity protocols There is no services A current framework No investment 

already duty free and headings are being established; framework in the is under consideration framework has been 
quota free-this is not arrangements are this remains a major current text; however, by MSG members on considered, which 
an issue favorable for TK challenge for TK efforts are under way reciprocal may cause reluctance 

products and provide products accessing for its formulation- enforcement ofTK for collaborative and 
flexibility in MSG markets TK services need to rights; this is a investment activities 
determining rules of be identified and positive sign for the 
origin negotiated for market region and for TK 

access trade 
PICT A 

Ta1iff liberalization The cumulative rule No framework is in Se1vice negotiations No TK protection No investment 
remains limited and is not desirable for place and therefore are under way and, as framework, and there framework and 
therefore is an issue TK products; change may pose a market with the MSG, TK seems to be no desire similar issues with 
for TK products to of ta1iff headings access banier se1vices need to be to establish one; this MSG may arise 
access these markets similar to MSG need identified by is a negative prospect 

to be adopted members with a view for TK entrepreneurs 
to negotiating their expmiing under 
liberalization PICTA 
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Economic Pa1inership Agreement 
Most tariff lines are The cumulative rule 

already duty free and is not desirable for 
quota free; this is not TK products 
an issue 

Pacer Plus Agreement 
No liberalization 

framework, but it is 
most likely to be 
asymmetrical whereby 
ANZ will apply duty 
free, quota free to 
Pacific products and 
the Pacific members 
will apply the same 
over a period of time 

It is proposed that a 
change of tariff 
heading similar to 
MSG TA apply, as 
this wi ll provide the 
flexibility to identify 
TK products 

TABLE 3. Continued. 

Rules are not fl exible, No services 
and this is coupled framework 
with member state 

No TK protection 
fram ework, and there 
seems to be no desire 
to establish one; this 
is a negative prospect 
for TK entrepreneurs 
exporting under EPA 

rules as well; 
development 
assistance must be 
sourced from the EU 

Protocols of 
biosecmity and 
standards are critical 
to access ANZ 
markets, and the 
Pacific would require 
assistance to meet 
these rules 

ANZ must liberalize ANZ must protect 
service sectors critical and recognize TK; 
for TK products; this this should be 
also includes visa and nonnegotiable 
work permit related 
issues 

No investment 
framework and 
similar issues with 
MSG may arise 

Investment 
frameworks must be 
advanced whereby 
entities are 
encouraged to move 
capital, personnel and 
technologies to 
advance TK products 
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Part 5: Fourth Action: Aid-for-Trade with a TK Twist 

As discussed earlier, external grants are on the decline, although coordina
tion among providers has improved, and therefore aid flows are now limited 
to entities that have the capacity to effectively deliver development priori
ties and assistance. One particular arrangement that should be of interest 
to TK entrepreneurs is aid-for-trade. 

In its efforts to maintain the relevance of multilateral trade, in 2004 
W.orld Trade Organization members considered a new framework whereby 
aid by the Organisation for Economic Cooperation and Development 
members and other emerging economies was contingent on encouraging 
trade liberalization. This may range from addressing supply capacity and 
trade-related infrastructure in order to export more, to formulating trade 
policy frameworks . 

The Pacific engaged in a similar exercise in 2010 whereby an Aid-for
Trade Facility hosted by the Pacific Islands Forum Secretariat was to 
manage a pool of resources (45 million Euros from 2010 to 2014), mostly 
from the European Union (EU), to target trade-related assistance. The 
author was part of this process , and the following initiatives were proposed 
with regards to enhancing TK industries: 

• model policy in promoting creative, cultural and innovative 
industries; 

• legal instruments in formulating key bodies to represent producers, 
practitioners, and stakeholders in the different sectors of the creative, 
cultural, and innovative areas ; 

• templates on drafting industry standards; 
• template contracts to parties in the value chain of these industdes; 
• template financing contracts; 
• toolkits on product and market development; 
• toolkits on export promotion; 
• intellectual property and traditional knowledge protection ; 
• funding of national consultants to use these toolkits to implement 

policies to promote TK industries and develop the private sector. 

When pdodtization was made by Pacific officials, the entire TK proposal 
was dropped and emphasis was shifted to institutional building as well as 
trade policy development. One conclusion that might be drawn from this 
is that in the eyes of many Pacific economies, TK remains an artifact only 
used on cultural celebrations, which has no economic relevance. Such a 
viewpoint is superficial and contributes to keeping many economies in 
bondage to natural resources and external grants. 
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Conclusion 

This paper has identified the urgency for Pacific economies to look beyond 
natural resources receipts and external grants to fuel its fiscal policy. It has 
suggested TK industries provide an alternative to fill the revenue gap. For 
this to occur, four actions were proposed. These include the following: 

l. upskilling TK entrepreneurs to assist them in commercializing their 
product; 

2. facilitating the domestic demand for TK products; 
3. formulate trade policies to promote and protect TK products and 

entrepreneurs; 
4. formulating aid-for-trade frameworks that promote TK products. 

The paper also mentioned critical challenges facing these actions. They 
include the following: 

• shifting the mindset of technical training from agriculture to TK 
activities; 

• establishing and supporting entities representing TK entrepreneurs ; 
• prioritizing trade policy in the public service; 
• looking beyond institutional development in aid-for-trade assistance. 

In conclusion , I am reminded of what an old fri end told me when we 
pondered the revenue declines in exte rnal grants and natural resource 
receipts. He remarked, "The future of the Pacific does not lie in its rocks, 
timber and fish. It is in the hearts and minds of its people to use its invalu
able resource, its knowledge, to unlock prosperity." TK is a viable alterna
tive and has potential to diffuse this dilemma if a number of practical 
measures are implemented. 

NOTES 

1. Carne into force in 1994 and curre ntly consist of Fiji , Papua New Guinea, Solomon 
Islands, and Vanuatu . 

2. Carne into force in 2003. Me mbe rs include most Pacif1c island economies. 
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It is well recognized that for Pacific Island peoples, nature and culture are 
inextricably linked. The protection of the natural environment and biodive r
sity, for example , are essential for the maintenance of traditional and conte m
pora1y lifestyles and cultures. Conversely, many aspects of Pacific intangible 
he1itage, including traditional knowledge, are inherently associated with natu
ral resources. The refore, in this context, the protection of' nature and culture 
cannot be separated. More broadly, the preservation of the unique biological 
and cultural diversity of this region is of impo1tance for all people. The signifi
cance extends beyond ensu1ing cultural integ1ity and e nvironme ntal health to 
providing a possible avenue for sustainable economic deve lopment for the 
people of the region. The prospects and challe nges in th is regard are illustrated , 
for example, by tou1ism. Tourism can ass ist the conse rvation of both nature 
and culture by raising aware ness, providing valuable li velihood options, and 
incentivizing protection efforts, but it is not without 1isks. The re fore, appropri
ate legal fram eworks are essential to faci litate enhanced protection , mitigate 
threats , and guide bes t practice management. While most Pacific Island 
nations have adopted environmental laws, specific legal regimes for the 
safeguarding of intangible he1itage are less common. In circumstances whe re 
many natural and cultural resources are in the hands of local vi llages, 
communi ty-based fram eworks are arguably the most approp1iate. This a1ticle 
explores how heritage law and policy and environmental law can enhance the 
protection of' traditional knowledge in the Pacific. The obstacles, opportuni
ties, and options are analyzed as well as how more integrated protection of 
nature and culture can be Facilitated . 
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Introduction 

THE PROTECTIO OF TRADITIONAL KNOWLEDGE is most commonly 
explored in the context of intellectual property law and the role that this 
field can play. Rather than contribute directly to that discussion, this article 
explores a different perspective: the safeguarding of traditional knowledge 
as a c1itical element of intangible cultural heritage. It is beyond dispute that 
addressing the unregulated exploitation of traditional knowledge is a crucial 
issue. Therefore, it is not suggested that the areas of law explored here 
could or should take the place of intellectual prope1ty regimes. Rather, it 
is proposed that environmental law and heritage law could work in conjunc
tion with intellectual property regulation to ensure the maintenance and 
revitalization of intangible heritage. In this way, traditional knowledge 
could be more comprehensively safeguarded, regardless of its commercial 
value and whether it is addressed by markets . Mechanisms are needed to 
ensure that intangible heritage, including traditional knowledge, practices, 
and skills that are at risk of being lost, are safeguarded and can continue 
to evolve in the future. It is these issues that will be explored here and 
in paiticular the legal frameworks that can support safeguarding and 
revitalization initiatives. 

The Pacific region is home to a diverse abundance of intangible heritage, 
including songs, dances, and other cultural expressions, such as aitwork and 
music; traditional knowledge, customs, and practices; artisanal skills, arts , 
and crafts ; belief systems and creation myths; and a rich diversity of 
languages. 1 In particular, traditional ecological knowledge across the region 
is extensive, including, for example, complex information about the treat
ment of poisonous plants and how they may be used for food , significant 
medical knowledge held by traditional healers, and biocultural indicators 
for weather forecasting. 2 There is little doubt that traditional knowledge is 
an essential component of intangible heritage. Furthermore, it is clear that 
traditional knowledge, togethe r with other forms of intangible heritage, is 
at risk from change and decay through the natural passage of time but more 
worryingly is threatened by the processes of globalization and moderniza
tion as well as population growth and urbanization. It is these processes 
that can result in environmental degradation and natural resource exploita
tion as well as altered value systems, all of which can contribute to the 
degradation of natural and cultural heritage. 

There are many reasons why traditional knowledge should be safeguard
ed as intangible heritage. First and foremost, it is a critical component of 
the cultural heritage of indigenous peoples and is of intrinsic value in and 
of itself. Traditional knowledge is a foundational component or otherwise 
associated with many aspects of traditional li festyles, culture, and heritage 
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and therefore must be safeguarded if these rights are to be secured. From 
a legal perspective, indigenous collective rights for the protection of and 
respect for culture have been specifically recognized in the International 
Labor Organization (ILO) Convention No. 169 concerning Indigenous and 
Tribal Peoples in Independent Countries3 and in the UN Declaration on 
the Rights of Indigenous Peoples. 4 More particularly, the UNESCO 
Convention on the Safeguarding of Intangible Cultural Heritage (CSICH)5 

is specifically aimed at safeguarding intangible heritage, including tradi
tional knowledge. The precise mechanisms and programs are explored in 
further detail below. 

Second, for most indigenous peoples, nature and culture are inextricably 
linked. This is well recognized in the literature broadly6 but also in the 
specific context of Pacific Island countries (PICs), where indigenous 
peoples are closely connected to nature through the cultural and spiritual 
values they place on it.7 In seeking to protect the environment, traditional 
knowledge has an impmtant pait to play. Conversely, much intangible 
cultural heritage relies on access to and the use of natural resources.8 

Therefore, it is appropriate that natural and cultural he ritage be protected 
in tandem. Furthermore, the international community bas acknowledged 
the value of cultural heritage in protecting the environment. The Convention 
on Biological Diversity (CBD )9 has the overall aims of conserving biodiver
sity, facilitating its sustainable use, and ensuring the equitable sharing 
of benefits. Two key provisions specifically refer to traditional knowledge. 
Article 8(j) calls for States to respect, prese1ve, and maintain "knowledge, 
innovations and practices of indigenous and traditional communities . .. 
relevant for the conse1vation and sustainable use of biological diversity."10 

In addition, Article lO(c) encourages States "to protect and encourage cus
tomary use of biological resources in accordance with traditional cultural 
practices" compatible with conse1vation and sustainable use. 11 This logically 
involves the protection of traditional knowledge associated with those prac
tices. The focus in the CBD is on utilization, and the references to consent 
and benefit sharing imply that the greatest risk is from unauthorized and 
inequitable exploitation. However, as noted above, there are other threats 
to traditional knowledge that the treaty does not seek to address. For exam
ple, the CBD does not protect the lifestyles of indigenous and traditional 
people, which are essential to the maintenance of traditional knowledge. 
This again points to the need to safeguard traditional knowledge for its 
he1itage value rather than purely its commercial or other utility.12 

Socioeconomic development is a third motivation for protection of tra
ditional knowledge as intangible heritage. In this context, heritage can be 
financially valuable and provide opportunities for economic development 
and the establishment of sustainable livelihoods. For example, tourism and, 
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in this context, cultural and/or heritage tourism can contribute directly to 
poverty reduction and economic growth by providing small business oppor
tunities in urban and rural areas but also by catalyzing expansion across a 
wide range of other sectors.1.3 Traditional knowledge and associated intan
gible heritage, such as customary practices and skills, is the "capital" on 
which cultu ral tourism relies. If appropriately managed, this "capital" need 
not be consumed. In other words, cultural assets could be utilized indefi
nitely. Of particular significance is that cultural tourism e mpowers local 
communities and utilizes communal ownership of tangible and intangible 
heritage (e.g., natural sites and traditional knowledge) as an asset rather 
than a challenge. Human resources are combined with cultural capital to 
create sustainable livelihood opportunities that facilitate the maintenance 
of intangible cultural heritage in its community context. 

While growth in tourism has many advantages , including financial but 
also less direct benefits associated with raising awareness about the envi
ronment and culture of the region, it can also have negative impacts.14 Risks 
include the overcommercialization of he ritage, where inte llectual property 
laws are particularly relevant. However, it is also important to ensure that 
intangible he1;tage does not become "corrupted" or "skewed" toward one 
aspect at the expense of another. Fu1thermore, there is a risk that tourism 
could result in traditional knowledge and intangible cultural heritage being 
removed from their community contexts and losing their meaning to tradi
tional holders . Therefore, it is essential that mechanisms be put in place to 
protect the natural and cultural assets on which tourism relies before these 
impacts occur. This is all the more pressing, as the tourism sector is pre
dicted to continue to grow as overseas travelers seek holiday destinations 
that provide access to unique environments and culturally diverse experi
ences. Tourism has been contributing significantly to Pacific Island econo
mies for some time and is recognized as providing an impo1tant opportunity 
for socioeconomic expansion in the futu re. 15 Signiflcant work has been done 
for a considerable period of time in safeguarding intangible cultural heri
tage in the Pacific region . For example, the Fiji National Museum has been 
involved in the recording of Fijian oral tradition since 1975. 16 A further 
example is the Vanuatu Oral Tradition Collection Project (which led to the 
development of the Fieldworker program ), which was establi shed in 1976. 17 

But if cultural tourism and other cultural industries are to be scaled up, 
then greater attention must be paid to the safeguarding of intangible heri
tage assets , such as traditional knowledge. This has been well recognized 
in the Pacific region , where the potential for tourism associated with 
"biodiversity, the environment, the natural and built heritage, and culture" 
has been investigated. 18 Strategies and policies have been developed aimed 
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at minimizing adverse impacts and fostering sustainable tomism. 
Nonetheless , it remains the case that laws to protect the natural environ
ment and safeguard the cultural heritage of indigenous peoples remain 
incomplete. Although planning frameworks need to facilitate tourism 
development, heritage laws must provide a backstop to prevent damage. 19 

International Heritage Protections 

While there is no specific inte rnational law focused on cultural he1itage 
tourism , there are a number of relevant instruments that support the safe
guarding of intangible heritage. The Declaration on the Rights oflndigenous 
People recognizes that indigenous people have the right to practice their 
culture.20 Although widely endorsed, the Declaration remains soft law, and 
the only binding legal instrument in this context is the ILO Convention No. 
169 concerning Indigenous and Tribal Peoples in Independent Countries 
(IL0169). 21 Article 27(1) provides in relation to indigenous peoples that 

education programmes and services ... shall be developed and 
implemented ... to address their special needs , and shall incorpo
rate their histories, their knowledge and technologies, their value 
systems and their frnther social , economic and cultural aspirations. 

Fmthermore, Article 23(1) provides that 

handicrafts, rural and community-based industries ... and tradi
tional activities of the peoples concerned, such as hunting, fishing, 
trapping and gathering, shall be recognised as important factors 
in the maintenance of their cultures and in their economic self
reliance and development. Governments shall , with the participa
tion of these people and whenever appropriate, ensure that these 
activities are strengthened and promoted. 

Therefore, international law embodying indigenous collective rights strongly 
supports the protection and ongoing practice of intangible heritage. 

In the context of international heritage law, there are several relevant 
instruments. Most well known is the World Heritage Convention (WHC),22 

which was the first global treaty to recognize the protection of both natural 
and cultural heritage. The WHC is focused on the protection of natural and 
cultural sites, and the definitions in the treaty do not incorporate intangible 
heritage. However, Article 4 specifically acknowledges the duty of Member 
States to ensure the "transmission to future generations of the cultural and 



Protecting Nature and Culture 45 

natural heritage" covered by the treaty. In terms of Pacific heritage sites, 
such as Chief Roi Mata's Domain in Vanuatu ,23 this necessarily involves 
safeguarding the associated traditional knowledge and practices. Although, 
the Convention does not safeguard intangible heritage per se, there has 
been relatively broad ratification of this treaty in Pacific that has catalyzed 
action and the protection of cultural sites .24 

A more recent and relevant instrument is CSICH, which seeks to 
balance the protections provided to sites under the WHC with the safe
guarding of intangible heritage. Inherently, this treaty is of significant 
importance for the PICs, which, as noted above, possess large amounts of 
intangible heritage, and five States have ratified the Convention.25 CSICH 
seeks to safeguard all intangible cultural heritage regardless of its economic 
utility. Without defining a list of intangible heritage items, Article 2(2) sets 
out domains to be safeguarded including "oral traditions and expressions," 
"social practices," "knowledge and practices concerning nature and the 
universe," and "traditional craftsmanship."26 The treaty establishes a 
Representative List of the Intangible Cultural Heritage of Humanity , and 
both Tonga and Vanuatu have items listed on it. 27 As well as providing 
a normative framework for listing, CSICH focuses on the processes of 
safeguarding heritage, including maintaining the "living" nature of culture 
and its transmission to future generations. 28 Significantly, it emphasizes 
the need for the involvement and consent of heritage custodians , and the 
importance of ensuring that intangible heritage continues to evolve and 
remain functionally relevant to traditional owners. In association with 
CSICH, UNESCO offers practical strategies for safeguarding intangible 
cultural heritage, such as the Living Human Treasure program. This pro
gram encourages States to officially recognize people with a high degree of 
knowledge and skills required for performing or re-creating elements of 
intangible cultural heritage and to facilitate the transmission of knowledge 
and skills to younger generations.29 PICs such as Fiji have established such 
a program,30 and Fiji, Papua New Guinea, and Vanuatu have all been part 
of the Indigenous Language Revitalization and Preservation in Melanesia 
and the Pacific project.31 

While it is clear from the above that there has been considerable prog
ress toward safeguarding intangible heritage, there are still gaps in the legal 
protections at the national level. This is a concern because both the WHC 
and the CSICH require legal frameworks to be put in place to support 
heritage protection. Under the WHC Operational Guidelines, States have 
the responsibility to take appropriate legal measures to protect heritage 
sites ,32 which is a requirement for the successful nomination of a World 



46 Pacific Studies, Vol. 36, Nos. 1/2-Apr./Aug. 2013 

Heritage site.33 Similarly, CSICH requires State pa1ties to ensure safe
guarding of intangible cultural heritage34 through the creation of invento
ries:i.5 and the implementation of policies and legal measures to foster 
documentation institutions, bodies for heritage management training and 
the "transmission of such heritage through fo ru ms and spaces," and appro
priate access to intangible cultural heritage.36 Designing new and culturally 
appropriate laws can be problematic for legally pluralist nations. Laws must 
meet contemporary regulatory needs but not transgress deeply ingrained 
traditional beliefs or customary laws. Little assistance is given to legally 
pluralist countries such as those in the Pacific, and the pa1ticular challenges 
tl1ey face in implementing international obligations.3i Therefore, in 
designing domestic laws, PICs may need to look to other jurisdictions for 
guidance or adapt existing law to meet the need for intangible heritage 
laws. These two sources are explored in the next section. 

Domestic Legal Frameworks 

The above international legal and policy fram ework provides an important 
foundation for the protection of traditional knowledge as a collective indig
enous right, in association with biodiversity conservation , and under heri
tage law itself. At the domestic level, the question remains how to develop 
appropriate legal frameworks for the safeguarding of traditional knowledge. 
Many countries in the Pacific have legal fram eworks for the protection of 
antiquities and/or heritage sites,38 but few have any intangible heritage laws. 
Most also have some environmental laws that regulate development, for 
example, and provide for environmental impact assessment,39 but relatively 
few have dedicated protected area management legislation.40 This latter 
situation is understandable in a region where the majority of land is held 
by traditional owners rather than the government, but it means that satisfy
ing the legal requirements in relation to the protection of natural heritage 
sites and objects is problematic. Similarly, the vast majority of cultural heri
tage in the region is intangible, and therefore laws that provide for sites to 
be listed and protected would not by themselves be effective in protecting 
the unique heritage in the Pacific. 

In designing effective intangible heritage laws, the unique legal and 
cultural environment of the Pacific must be taken into account. It is in this 
context that community-based approaches have attracted attention , mainly 
in the area of environmental protection. The recently released IUC repmt 
Protected Planet Report 2012 evidences the shift toward community-based 
approaches. The report tracks global progress toward Target 11 of the 
CBD's Aichi Biodiversity Targets, which calls for at least 17 percent of the 
world's terrestrial areas and 10 percent of marine areas to be protected by 
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2020. Relevantly, the report notes that since 1990, "the amount of area 
managed exclusively by governments has declined from 96 percent to 
77 percent, a trend re flecting the rise of community-based conse1vation 
and co-management schemes with indigenous peoples."41 The growth in 
interest is for several reasons: community-based approaches tend to have 
the respect of the people and therefore are more likely to be complied 
with , local communities have specialist information that makes them the 
most appropriate lawmakers , and the monitoring and enforcement of 
rules and resolution of local disputes at the community level tends to be 
more cost effective.42 The significance of collaborative approaches is well 
recognised in the region: 

Collaborative approaches ... when planning, coordinating and 
imple menting tourism development programmes should be 
encouraged at the local level in order to preserve the cultural 
heritage, protect the environment and ensure more equitable 
distribution of economic benefits. 43 

Furthermore, it is communities rather than individuals that tend to be the 
holders of intangible cultural heritage in the Pacific. This is recognized 
broadly by CSICH, which refe rs to the involvement of local communities, 
and UNESCO has drawn attention to the importance of community-based 
initiatives. 44 There are many examples of community-based approaches 
to natural heritage protection, and several are explored below as they 
might be utilized to assist in safeguarding cultural heritage. Fmthermore, 
examples of national intangible heritage laws from outside the region 
will be highlighted to illustrate other possible options for future legal 
developments in the region. 

Pacific Examples 

Vanuatu has enacted the Environmental Management and Conservation 
Act 2002 (EMCA), which provides for the conse1vation , sustainable devel
opment, and management of Vanuatu's environment. 45 "Conservation" is 
defined widely in section 2 as including "the preservation and protection 
of natural resources and heritage." The Act covers environmental impact 
assessment, bioprospecting, and community conservation areas (CCAs). It 
is the last of these that is of relevance to heritage protection. The EMCA 
provides for the registration and protection of any area as a CCA provided 
it possesses, inter alia, unique "cultural . . . resources" or merits protection 
under the WHC.46 Cultural resources are not defined but would presum
ably include intangible heritage. The government works with and provides 



48 Pacific Studies, Vol. 36, Nos. 1/2-Apr./Aug. 2013 

assistance to custom landowners in determining the land to be included in 
the CCA, the nature of the site, and the safeguards to be put in place.47 

A conservation, protection , or management plan is developed to ensure 
that objectives are met, and then the site may be registered as a CCA. 
Landowners are then responsible for the implementation of the manage
ment plan.48 Importantly, it is an offense to contravene any term or condi
tion of a registered CCA.49 This legal framework has been used to protect 
natural heritage sites50 but could also be utili zed where traditional 
knowledge and intangible heritage is associated with a specific site or is 
dependent on biological resources at a given place. It could also be an 
option where heritage is the basis of cultural tourism activities at a specific 
location. 

Samoa has both intellectual property legislation that protects expressions 
of folklore51 and protected area management legislation.52 In relation to 
community-based conservation , however, a different legal approach has 
been taken. There, the traditional governance institution (fono ) has been 
acknowledged and empowered under the Village Fono Act 1990. That Act 
recognizes the authority of the fono and validates decisions made by it in 
accordance with custom and usage of the village. The jurisdiction of the 
fono under the Act is limited to residents of the village.53 But in the area 
of fisheries management, these laws have been expanded by permitting the 
fono to pass bylaws that are enforceable against vill agers and outsiders in 
State courts s4 This regime e ffectively decentralizes flsheries management 
to the local level. The reempowerment of the fono is itself an example of 
revitalization of a cultural institution . But the bylaw mechanism might also 
be used in relation to the management of local intangible heritage and 
cultural tourism ventures. For example, the powers of the village fono 
include the making of "rules governing the development and use of village 
land for the betterment of the village."55 This could include tourism 
ventures based on local heritage. 

A further example is provided by Fiji, which has been active in establish
ing programs and projects to protect its intangible cultural heritage.56 For 
example, the Fiji National Museum prese1ves and protects archaeological 
sites and heritage objects but is also concerned vvith safeguarding intangible 
heritage through, for example, the recording of Fijian oral traditions.57 The 
Fiji Arts Council's work includes programs promoting traditional and con
temporary arts and crafts , preserving traditional knowledge, and facilitating 
cultural tourism. However, at present, Fiji has little relevant domestic 
heritage legislation. Although draft heritage legislation has been prepared 
(the World Heritage Decree 2011 ), as the title suggests this is limited to 
sites that might be eligible for world heritage listing, and the definitions of 
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cultural heritage within the draft decree match those in the WHC. However, 
drawing from broader conservation mechanisms (and moving away from 
purely legal measures), Fiji has another successful initiative that might be 
adapted to the cultural heritage context. The Locally Managed Marine 
Areas (LMMA) Network5H has been paiticularly successful in Fiji. The 
LMMA approach involves a learning network of practitioners who utilize 
common strategies and assessment tools in the context of community-based 
marine management. The initiative involves a network of existing agencies 
(avoiding duplication and overlap), each of which agrees to follow the same 
training, monitoring, and assessment criteria. Of critical importance are two 
key elements utilized in the LMMA Network system: the Social Contract 
and the Learning Framework. The former is the commitment given by the 
community to achieve the goals of LMMAs. The latter encompasses the 
common approaches used at all sites, including a monitoring guide that 
outlines. factors and methods to measure biological, socioeconomic, and 
governance conditions for success. Common procedures are also incorpo
rated for the collection and analysis of data.59 Significantly, the LMMA 
system involves a network of practitioners that extends beyond national 
borders as well as a forum for the sharing of ideas and experiences. The 
LMMA approach could also be utilized in the cultural he ritage field . The 
social contract could involve a community's commitment to safeguarding 
intangible cultural heritage and/or establishing cultural tourism ente1prises. 
The Learning Framework in this context could involve procedures for 
mapping and recording, survey and inventory fram eworks , revitalization 
options, and commercialization guidelines. One important aspect of the 
LMMA system is that the local community must develop a marine manage
ment plan that may include customary laws and traditional knowledge. 
Such plans typically include tabu areas that cannot be fished, restrictions 
on who may harvest specific products, seasonal closures, and the protection 
of special areas such as breeding and nursery grounds. Similarly, a cultural 
heritage management plan could also utilize cultural protocols , customaiy 
laws regarding the ownership, transmission and use of intangible cultural 
heritage, and traditional practices more broadly. In the tourism context, 
such plans could also include sacred sites where tourist access is restricted 
and/or specific aspects of village traditional knowledge that are kept secret, 
with other areas and practices shared as part of a cultural tourism experi
ence. Similarly, some aitifacts could be produced as souvenirs and others 
kept private. The LMMA system would need to be supported by law to 
ensure that the management and action plans would be enforceable. In this 
regard, the combination of the LMMA approach and intellectual property 
laws could work well. This would require political will and governmental 
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support and is a possible area where public-private paitnerships (including 
government, nongovernmental organizations, and local communities) would 
be appropriate. 

Global Examples of Intangible Heritage Law 

Looking beyond the Pacific region , there are examples of domestic legisla
tion that have been specifically developed to protect intangible heritage. 
Although these laws have arisen in different sociopolitical and legal con
texts, they illustrate possible options should PICs wish to go down this path. 
One such example is the Intangible Cultural Heritage Law of the People's 
Republic of Ch ina. This new law aims to protect, promote, and ensure the 
survival of intangible cu ltural heritage for future generations. 60 The law 
refers to the recording of items of intangible heritage; respecting their 
authenticity, integrity, form and content; and ensuring their protection 
from damage and misuse. The State Council is responsible for the protec
tion and promotion of national intangible cultural heritage,6 1 and reference 
is also made to State support for heritage relating to minorities and rural 
areas.62 Dissemination of information about intangible heritage is also 
covered, including through masters of cultural heritage, representatives of 
a paiticular fi eld, and those active in heritage field63 who can hold intangi
ble heritage, train others, assist with surveys, and take pa1t in raising public 
awareness 64 This law is one of the first to be aimed specifically at the 
safeguarding of intangible heritage in line with the CSICH. 

Vietnam's Law on Cultu ral Heritage applies to both intangible and 
tangible heritage,65 including "oral tradition , fo lklore, ways of life, lifestyles, 
festivals , secrets of traditional handicrafts, knowledge of traditional medi
cine ... and other forms of traditional knowledge.""6 The law seeks to 
protect and promote all cultu ral heritage,67 to regulate "conservation and 
promotion of cultural heritage," and to identify "rights and responsibilities 
of organisations and individuals ,"68 including foreigners. 69 The legislation 
aims to ensure "unified management" but recognizes "collective, commu
nity and private ownership."70 It seeks to promote the utilization of cultural 
heritage7 1 and prevent its destruction or illegal use.72 Owners or other 
managers of cultural heritage have rights and responsibilities, including 
protection and promotion,73 and the State has the obligation of creating the 
conditions for them to do so.74 In pa1ticular, "responsible state authorities 
must apply necessary measures to preserve intangible cultural heritage and 
prevent threats of its misuse, loss or dying out."75 Fu1thermore, A1ticle 24 
provides that State policies "shall encourage work to preserve, restore and 
develop traditional handicrafts with particular value; research and apply 
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knowledge of traditional medicine . . . and promote . . . other forms of 
traditional knowledge ."76 Therefore, while comprehensive, the Vietnam law 
is a fram ework for protection and promotion rather than creating new and 
specific rights. It does, however, provide a structure within which cultural 
tourism could be established. 

In South Africa's National Heritage Resources Act 1999, "living heri
tage" is defined as including intangible heritage, including "indigenous 
knowledge systems."77 The Act creates a system for management of 
intangible heritage by providing that the national estate includes places or 
objects associated with living heritage78 and establishing the South African 
Heritage Resources Agency79 with responsibility to promote "identification 
and recording of ... living heritage."80 It also provides a system for grading 
heritage based on significance,81 designation of protected areas,82 and the 
maintenance of heritage registers .83 However, it does not directly address 
the issue of safeguarding of intangible heritage. 

Other national regimes include Malawi's Arts and Crafts Law, which 
provides for the "development, promotion , preservation, presentation and 
study of arts and crafts and fo lklore in Malawi."84 In Turkey, there is one 
law that covers natural , cultural, and underwater heritage sites but not 
intangible cultural heritage. 85 In Peru , Law 27811 introduces a "protection 
system for the collective knowledge of indigenous peoples regarding 
biological resources." Although this is directly relevant to the discussion of 
traditional knowledge and intellectual property rights, the law does not seek 
to safeguard intangible heritage more broadly. 

In a region where there is much intangible heritage in need of safe
guarding and where specific legal fram eworks are a requirement of CSICH, 
it is imperative to explore all possible legal avenues. It is in this context that 
the above intangible heritage laws illustrate approaches that could be taken 
in the Pacific. However, it is clear that these legal frameworks are largely 
top down rather than community based. Therefore, if specific intangible 
heritage laws are to be developed in the Pacific, it may be necessary 
to draw relevant elements from these global frameworks and combine 
them with the environmental law approaches refe rred to in the previous 
section. 

Lessons Learned 

These international examples demonstrate the different approaches taken 
and bring sharply into focus the need for comprehensive and harmonized 
legal regimes. It is clear that Pacific heritage laws have arisen in different 
domestic settings, and there has been no systematic development of law in 
this area. While it is acknowledged that laws must be adapted for specific 
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national contexts, it is also clear that there are commonalities in terms of 
the types of heritage and the risks to them across the region.86 Fu1ihermore, 
opportunities for economic development utilizing cultural heritage, for 
example, through cultural tourism, have been e mbraced throughout the 
region. Given the nature of the Paciflc, a regional approach may well be 
the most appropriate way fo1ward. Some relevant regional work has already 
been done in terms of protecting traditional knowledge. For example, the 
Secretariat of the Pacific Community (SPC) Model Law on Traditional 
Knowledge and Expressions of Culture and Traditional Knowledge 
Implementation Action Plan addresses the protection of traditional knowl
edge through the development of national and regional frameworks at two 
levels: traditional biological resources (including the protection of plant 
genetic resources and knowledge) in collaboration with the Secretaiiat 
of the Pacific Regional Environment Program and traditional knowledge 
and expressions of culture (including traditional arts, songs, and dances) in 
collaboration with the SPC. At this stage, the model laws are in the pilot 
phase, and it has yet to be seen how effective this approach will be. Again, 
though, it provides a possible way forward. This model law project could 
be expanded to suppmi cu ltural heritage protection more broadly. 
Alternatively, model intangible heritage laws could be developed drawing 
on the global examples noted above. In this regard, natu ral heritage 
legislation that already exists in the region might provide a suitable model, 
and lessons may be learned from other laws in different jurisdictions as 
illustrated above. 

Conclusion 

Cultural and heritage tourism provides an attractive opportunity for 
sustainable development. Such tourism would assist intangible cultural 
heritage to remain vvithin its community context and allow it to continue to 
be used and developed at the village level and would facilitate its "living" 
nature. Laws that safeguard intangible cultural heritage and protect it from 
unauthorized exploitation will be essential if intangible cultu ral heritage is 
to be harnessed in this sense. But heritage laws are just one way in which 
the protection of traditional knowledge may be enhanced. In terms of 
ensuring sustainable cultural tourism in the region, laws to protect intel
lectual property rights and to safeguard intangible heritage will need to be 
supplemented with further protective measures. For example, the issue of 
souvenirs can be a vexed one, and legislation that facilitates the manufac
ture and marketing of locally made items and that controls the import of 
objects made overseas will be needed. Mechanisms could include counhy
of-origin labels, authenticity, and quality marks and the indelible branding 
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of foreign-made items could all be considered. In this regard , it is interest
ing to note that the Vietnamese heritage law covers antiquities , relics , and 
"copies" designed to resemble the originals .87 A fu1iher issue relates to the 
resourcing of heritage conservation . For any cultural tourism enterprises, 
sta1i-up funding, as well as business training and education, will be needed. 
In the longer term, it has been recognized that "mechanisms should be 
established to facilitate the channelling of part of the tourism revenues to 
support the conservation of ... cultural heritage."88 Possible public- private 
partnerships need to be explored, and again lessons may be learned from 
the environmental conte>..i: in this regard. Both governments and villages 
would benefit from the identification of "champions" to advocate for and 
suppo1i cultural heritage tourism. At the government level, this could be a 
cultural heritage officer and at the community level perhaps an elder or 
paiiicularly significant holder of traditional knowledge. Space would need 
to be created for the exchange of ideas and experiences through, for exam
ple, a cultural heritage tourism forum. Again , this is an area where lessons 
may be learned from the LMMAs where a networked approach has been 
used to great effect. 

The challenge for the future will be to ensure that appropriate legal 
strategies are identified to facilitate both the safeguarding of intangible 
heritage (including traditional knowledge) and the sustainable development 
of the cultural tourism industry. In seeking to conserve cultural heritage, 
international law has a powerful standard-setting role to play, and existing 
laws and global institutions must work more cooperatively to assist develop
ing nations. However, important lessons may also be learned from existing 
laws in other areas . This aiiicle has focused on environmental law as a 
crosscutting field and potential source of regulato1y options for the devel
opment of intangible heritage laws, but no doubt there are othe r relevant 
areas that can add value to the legal discourse . If the overarching goal of 
ensuring the integri ty of intangible cultural heritage for future generations 
is to be achieved and, in particular, traditional knowledge safeguarded, then 
all options and opportunities must be explored. 
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Music is a social phenomenon allowing the possibi lity of inde finite re
creations. Depending on the cultures, places, and times, musical exchanges 
have been locally managed in various ways. Today the tights to copy a particu
lar music are a sensitive topic of current international interest because of the 
development of the music indust1y. In Vanuatu custom, a p1inciple close to 
the concept of inte llectual property rights has eJdsted for centuries for music 
or othe r intangible knowledge. Traditionally, not everyone has the right to 
hand over ce1tain pa1ts of this knowledge; complex rules must be observed. 
Although for most sets of music anyone who knows a song can sing it, a certain 
number of sets are governed by precise rules of transmission. Through exam
ples of ceremon ies and specific cases obse1ved in no1thern Vanuatu, I present 
various ways in which music can be circulated and exchanged wi th othe r 
valuable objects of traditional currency or even coins of modern cu rre ncy. 

Introduction 

IN VANUAT U, during public performances of traditional dances, it is some
times possible to hear people from a community other than that of the 
performers object: "this was our dance, they have stolen it," "this drum is 
from our place, they have taken it for themselves." At other times, however, 
the origin of a dance or a musical instrument may be explained by a story 
recounting an exchange between two people, famili es, or communities. 
Sometimes the names of the owner of the dance and of those who have 
obtained it may be quoted. Traditionally, borrowing pa1t of a dance, an 
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instrument, songs, or a whole dance is a common practice subjected to 
specific local rules. 

The ownership principle over music and dances has often been observed 
in Melanesia. In 1922, Malinowski wrote: 

The other type of transaction belonging to this class , is the pay
ment for dances. Dances are "owned"; that is , the original inventor 
has the right of "producing" his dance and song in his village 
community. If another vill age takes a fancy to this song and dance, 
it has to purchase the right to perform it. This is done by handing 
ce remonially to the original village a substantial payment of 
food and valuables, afte r which the dance is taught to the new 
possessors. (Malinowski 1922, 186) 

More recently, and more specifically in Vanuatu, Lindstrom explained the 
continuing practice of these rights and the consequences that failing to 
comply with them could cause: 

Traditional copyright, or patents, protect valued knowledge, includ
ing songs, myths , histories, genealogies, and herbal cures, as well 
as aitistic motifs and carving designs. Only people who possess a 
copyright can make legitimate public use of copyrighted knowl
edge, whether this is a public repetition of a lineage's genealogy, 
the performance of pa1ticular song, a beating of the slit-gong 
rhythm , or the reproduction of a carving motif'. A dance team 
celebrating feast , for example, must ask permission to sing a song 
that belongs to a neighbouring group. If someone misuses 
copyrighted material (for example, appropriates someone's kava 
magic), copyright holde rs may protest and demand compensation. 
(Lindstrom 1996, 127) 

Thus a principle ve1y similar to inte llectual property, applying to songs, 
dances, and other kinds of' knowledge has existed for centuries in Vanuatu . 

In Oceania, music belongs to the vast field of orality, because it is trans
mitted by word of mouth and is never written. Oral knowledge like music, 
dances, myths , tales, legends, magic formulae, genealogies, sand dravvings, 
names, know-how, etc ., represent "living traditions" that are handed down 
from generation to generation , vvith a ce rtain openness to variations, trans
formations , innovations, and borrowing. Because of its immaterial nature, 
an oral knowledge is never entirely given, it always remains known by 
the original owner. Therefore, it is both transmitted and kept at the same 
time. 
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While focusing on objects rather than on oral ity in he r research, Weiner 
noticed the inalienable characte r of these intangible assets: 

Scattered in the ethnographic literature are examples of myths, 
genealogies, ancestral names, songs, and the knowledge of dances 
intrinsic to a group's identity that, taken together as oral traditions, 
fo rm one basic catego1y of inalienable possessions .... Of course, 
words and objects are not always mutually exclusive, for objects 
may have oral histories transmitted ·with their ownership and 
myths may be related to geographical landmarks , giving material 
authenticity to words. Because inalienable possessions succeed 
their owners through time, trans fe rability is essential to the ir pres
e rvation. In many societies, oral traditions have great longevity 
and, especially among groups where durable objects are scarce, 
texts as inalienable possess ions are guarded and carefully transmit
ted from one generation to the next. But words can be altered and 
refram ed; \Vhat one person says can be paraphrased by another 
resulting in vastly diffe rent meanings. Some people forget or 
deliberately tamper with parts of' text whereas othe rs may die 
before the entire corpus of' the ir knowledge is given to their 
successors. (Weiner 1992: 37, 38) 

Studying inalienable assets , Weiner (1992) and Godelier (1996) draw upon 
the same idea: "keeping-while-giving" or "keeping for giving." However, 
keeping-wh ile-giving in the case of oral knowledge is of a different and 
separate nature than that of the objects themselves, because these intangi
ble assets can be kept as well as given at the same time. Passed-on knowl
edge can sti ll remain in the memo1y of the persons who transmit it until 
their death. However, because in certain cases some of the knowledge 
depends on property rights, the person who transmits it must pretend 
afte rward that he has forgotten it and no longer has the same rights, even 
if he has actually inte rnalized this knowledge. 

When transmitted, music becomes part of a system of exchanges involv
ing material objects. Pigs are valuable objects exchanged in all the islands 
of the archipelago.1 Besides pigs, other objects , whose nature varies from 
one region to another, are exchanged for all types of goods and services; at 
the same time they constitute a unit of measurement for the value of all 
objects exchanged . Thus, they possess certain characteristics of a currency. 
On the islands of Pentecost, Ambae, and Maewo, the inhabitants exchange 
mats made of pandanus leaves dyed in red (Fig. 1) and furt her n01th , in 
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FIGURE 1. Exchanges of Red Mats on Pentecost Island. 

the Banks Islands, ropes of small beads made from shells . These "currency" 
objects , as well as pigs, are used to pay for a musical element, a song, a 
dance performance, etc. 

Melanesia and its exchanges have fascinated anthropology for a long 
time. Thus were born some true anthropological masterpieces: Malinowski 's 
descriptions of kula (Malinowski 1922) and Mauss's ''Essai sur le don" 
(Mauss 1923, 1924) were commented on and developed by great research
e rs such as Levi-Strauss (1950). Later, Weiner discerned keeping-while
giving possessions and e mphasized the impo1tance of inalienable assets 
(Weiner 1992). In the same way, Godelier (1996) has explained why and 
how some things can be kept and given and others not. It is precisely this 
idea of keeping-while-giving that is interesting for the topic of this article, 
all the more so because as far as I know, this notion has never been applied 
to oral knowledge and more paiticularly to music. 

The different ways in which music circulates in the traditional system 
of northern Vanuatu (Penarna and Torba Provinces; Pentecost Island to 
Torres; see map in Figure 2), in particular on Pentecost Island, will be 
analyzed to show the important and specific pa1t played by music and other 
knowledge in customa1y exchanges. 
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Music as a Paid Service 

The first exchange involving music is of a very simple nature: It is the 
purchase of a se rvice, the payment for a dance performance. The service 
rendered is paid for immediately after the performance: The woman lead
ing the dances for a maniage is rewarded by a mat; the drummers are paid 
during or afte r the ceremony; a man possessing a form of magic knowledge 
(often comprising an incantation or song) is compensated for his services, 
etc. (as seen in Fig. 3). The O\vner of a song can also be rewarded in 
exchange for the right of performance of his/her dance or song.2 All these 
cases concern a simple, immediate exchange involving no debt on either 
side. It is a commercial form of exchange because it is the perfo rmance of 
music that is alienable in this case but not the "music" itself. However, as 
Godelier (1969: 138, 139) has very rightly pointed out, although this type 
of service is compensated, it involves more than just the economic aspect 
of the service: The performers are loohng for recognition of their talent, 
for fame, and the organizers hope to increase their prestige through well
performed ceremonial dances and music. Music, in these cases, constitutes 
a service confening pres tige on eve1yone, both on the organize r of the 
ceremony, on the musicians, and the dancers . 

Transfer of Rights 

In Vanuatu , some people are recognized as song specialists, a kind of 
composers. Although they do not write in the stri ct sense of the term , they 
"compose" songs, memori ze them , and pass them on oral ly (today, they 
sometimes use a cassette recording). Indeed, alongside the repe1toire 
considered as ancient and anonymous, new compositions are constantly 

Organiser of the 

ceremony 

Mats, shells, pigs, etc. 

The dance 

Organiser and/or owner of 
the dance 

FIGURE 3. Circular Exchange of Music Performance. 
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innovating music, which is called "traditional" (kastom musik in Bislama).3 

Maurice, an elderly composer from the vVutsunmel region (center of 
Pentecost Island), explained to me that, if someone commissions a song 
from him, he composes it and gives it to the person in exchange for a 
payment. The composer himself must forget the song, because, henceforth, 
it belongs to the person who commissioned it. This explanation of the 
"forgetting" composer is ve1y explicit concerning the existence of rights to 
music. In this case, the music is , in principle, alienable. 

There is a close connection between spirit entities and composition. 
Most of the time, people believe that a song or dance was brought to the 
living by the ancestors' spirits in dreams while asleep or walking alone in 
the bush . The composer plays the role of "receiver" of songs (Ammann 
2008, 2012) or of mediator between the spirits and humans . This super
natural oiigin of songs is an important element in the conception of rights 
because it plays a large pa1t in the protection of songs. When someone 
wants to acquire a song, in return for payment, the composer gives that 
person the whole performance and transmission rights . Magic ensures that 
this rule is respected. Geismar (2005) explains how the people from the 
island of Ambrym use their magical knowledge to protect their aitefacts 
from the international market. Indeed, if a person appropriates a form of 
oral ex'Pression \·vithout having given something in exchange, that person 
would be ex1)osed to sickness or even death caused by the spiiits' harmful 
action . A song, the rights to which have been given, may sometimes tell the 
sto1y of the family behind it. Sometimes the composer remains known 
throughout his life and that of a certain number of subsequent generations. 
The language of the song may also identify the community from which the 
song comes; a legend may recount the histmy of the song; the lyrics of a 
song can tell the stmy of the person who ordered it as well as the sto1y of 
that person 's family, etc. The origin of a song, therefore, remains explicit, 
at least for a certain period of time; it is only the right of use that is trans
ferred. The 01igin (the composer- mediator, the family, or community from 
which the song stems) can be said to remain attached to the work in circu
lation. This pate rnity is inalienable and remains h.'l1own , while the right of 
use, once it has been paid for, is transferred (alienable) and can continue 
to circulate. The idea of a gift from the ancestors' spirits is ve1y important 
here, because, on the one hand, it is ve1y close to the inalienable sacred 
objects GodeLier (1996) describes. On the other hand, it involves supernat
ural power or even magic as the element guaranteeing the respect of own
ership rules. In this case, it is more a question of precious objects both kept 
and given (alienable while inalienable) in the manner explained by Godelier: 
Rights of use are indeed given, but the identity of a song remains known 
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and inalienable. This memory of the migin of a song signifies the esteem 
attributed to the composer, of the community or the region from which the 
song comes, or the person who ordered the song. A song can also testify 
to the hist01y of the social relations that gave rise to it, for instance the 
relationships between the pe rson who ordered a song and the composer, 
or between two communities that had exchanged their musical repertoires. 
Ammann even evokes the possibility of using a song about immigration as 
an evidence of the ownership of a piece of land (Ammann 2012, 44). 

As Godelier himself says, it is not necessarily the nature of the object 
that dete rmines whether it belongs to inalienable, sacred objects or to 
valuable ones that can be given and kept but the sociological context. 

Transmission of Inalienable Oral Knowledge 

In the case described above, music can be classified, according to Godelie r, 
as a precious possession both given, through the transfe r of rights , and kept, 
through what could be termed its paternity, its origin. However, cases are 
also found in which music circu lates as a totally inalienable object, owned 
and transmitted on ly within a specific group of people. In these contexts, 
music may be pa1t of inalienable, sacred objects. In the following cases, 
music is considered as very old; a priori its composer or mediator is 
unknown , but it possesses an even more sacred dimension because of its 
connection with the ancestors. 

Transmission of Tnalienable Repertoires within the Context of Kinship 

As documented by Tattevin (1928), magic songs belonging to specific clans 
in the south of Pentecost Island make it possible to influence the weather, 
tides, etc. Only the initiated members of the clan have the right to use 
them, but anybody can ask these initiates to do the magic and reward them 
with a mat or coins. Although the service can be rende red to anyone, the 
magic repertoire itself is transmitted on ly \vithin the clan in return for 
payment and through initiation. Therefore, it is knowledge made sacred by 
its power and ancestral origin ; it has an identity and so represents an 
inalienable repertoire. This is the same case as mentioned above when a 
song testifies to the ownership of a piece of land. This type of song can only 
be transmitted inside a group along specific kinship relationships and is 
kept secret within this group (Ammann 2012). 

Thus, secrecy protects the power of some people over others. Knowledge 
belonging to one group of people-genealogies, family histories, artistic 
knowledge, magic learning, etc.- gives this group of people a common 
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identity and, as it were, a certain prestige over others who do not share this 
knowledge. 

Transmission of Inalienable Repertoires within a Hierarchical Context 

In the north of Vanuatu, in the Banks and Torres Islands, there is a musical 
repe1ioire surrounded by taboos and secrets and governed by ve1y specific 
rules of transmission. In the Banks Islands, when dancing the Neqet on 
Mota-Lava or the Utmag4 on Mere-Lava (Fig. 4), the initiates dance to the 
rhythms of rattl es worn on their feet and beat bamboo drums, but the 
inaudible songs are performed only in their heads so as not to reveal them. 
In the Torres Islands, during the Newet5 dance, only the soloist knows 
the song. He performs it in the middle of a circle form ed by the other 
musicians who beat different drums and sing a repetitive hocket6 to cover 
the solo singing. Thus, the music is constructed so that the audience and 
those who do not own the rights cannot hear these songs. The singer 
acquires his knowledge by "getting into custom" (go insaecl long kastom ), 
a Bislama expression used to explain that a person has gone through the 
traditional initiations.' 

FIGURE 4. Utmag: Dance of the Spirits, Mere -Lava Island. 
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The knowledge of these dances , the right to paiticipate in them as well 
as the emblems, masks , decorations, is acqu ired through the initiation to 
the tamate of salagoro8 (Vienne 1984, 329). 

Thus, the "taboo" repe1toi re is acquired in different initiation systems: 
secret societies or hie rarchical grade systems. The analysis of a few 
examples from Pentecost Island can show more precisely how this takes 
place. 

In nmthern Vanuatu , there is a hierarchical grade system based on polit
ical and economic competition. To move up through the grades, a man or 
woman has to acquire a certain amount of traditional insignia (pigs, mats , 
shell necklaces, flnery, knowledge, songs, rhythms, etc .) . Each grade enti
tl es its holder to rights to a ce1tain rese rved musical repertoire.9 Promotion 
to a higher rank is finalized through an impo1tant celebration during 
which goods are exchanged, pigs killed and shared along with food among 
the participants while numerous dances are pe rformed. These ce remonies 
confer prestige on those who organize them and allow the organizers to 
show their hierarchical supeiiority to the public. As Ammann (2012, 229) 
says, these ceremonies also allow those who hold the secret to publicly 
show that they have access to this secret knowledge . 

To illustrate this, a havwa 10 dance (Fig. 5) performed at the male 
tungoro grade-taking ceremony; part of the bolololi 11 system wiJl be 

FIGURE 5. Havwa: A Women's Dance from North Pentecost Island. 
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descri bed here. The women's havwa dance is not requisite to move up to 
this grade. However it gives great prestige to the ceremony, to the man 
being promoted, and his to family, as well as a specific status to the girl 
responsible fo r the dance. The candidate fo r the grade must ask one of his 
biological or classificatory "daughters" (nituku 12

) for the havwa dance. She 
approaches the other women to organize the dance and to enlist their 
participation , and she (with the help of her family) pays them for this 
service. However, to have the right to organ ize the havwa, the daughter 
herself must be graded and have previously acquired all the feminine attri
butes giving her this right. The dance must be prepared long in advance. 
After the last rehearsals, an important ceremony during which gifts are 
exchanged takes place . The girl organizing the dance kills a pig and receives 
mats and pigs from her parents. Today, it is also possible to see cloth and 
cash circulating. As Figure 6 shows, several kinds of wealth are, thus , spread 
out over the central village square (nasara ) and then distributed to the 
wom en who \viii later pa1ticipate in the dance. 

Then gifts are also distributed to their paternal uncles (father's brothers 
whom they call by the same name as the latter [tata] and paternal aunts 
[fcifa ]131, so that those receiving these gifts will encourage them during the 
dance. A few days later, at the tungoro grade-taking ceremony, after the 

FIGURE 6. Mat Payments for a Havwa Dance. 
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first song of the dance, the grade-taking candidate (the girl 's "father"
biological or classificatory) publicly offers her a pig categorized livoala. 1 ~ 
This is the pig with the greatest value15

• The havwa dance brings consider
able prestige to the woman who has organized it until the end of her life; 
it gives her the highest hierarchical status. Moving up to a new grade allows 
a man to increase the prestige of his whole family who have also helped 
him pay for and organize his new grade ceremony. When a woman who 
has acquired the havwa dance dies , the rhythm played on a wooden drum 
announcing her death is followed by the rhythm of this dance. Thus, the 
hierarchical system provides an opportunity for passing on specific rhythms 
or songs, strictly reserved to and transmitted vvithin each grade-taking. 
In the bolololi system in the north of the island, or the leleutan one in 
tl1e center, the specific rhythms attached to the different grades must be 
purchased along with other items such as mats, belts , armbands, bracelets, 
names, leaves, etc. Each of these rhythms must be bought vvith a pig with 
tusks of different lengths. 

In the central (Apma) region of Pentecost Island, the raka, the second 
female grade, provides the opportunity not to buy a rhythm but to acquire 
the right to the Sawan song. It is a girl's father who decides to move her 
up the female ranks. For this , he must seek the help of one of his sisters 
(or parallel female cousins) who have already attained this grade, because 
they alone have the power to confer this status on her. 

The ceremony is preceded by a ten-day reclusion period (today this has 
been reduced to 3-4 days ) for the grade-taker. The Sawan song is inter
preted several times during the ceremony; it corresponds to the time the 
girl comes out of the reclusion hut to warn people of her presence so that 
nobody sees her. Also, it is especially performed to accompany ilie girl 
during the final ceremony. The girl then pays for ilie attributes attached to 
her grade, including the Sawan dance; she will then be able to interpret 
it with other women who have already reached this rank and to receive 
payment for this dance from new candidates to the grade. It is shictly 
forbidden for anyone who has not made this payment to interpret this 
song. 

As seen in Figure 7, here the exchange appears as pyramidal. The 
rhythms that correspond to the different grades in the men's ranking system 
follow a similar pyramidal system. Graded people who transmit musical 
expression keep it at the same time. They can give iliis musical expression 
several times without ever losing ilie right to it. Thus, they keep while 
giving. Whoever receives it may, in tum, pass it on according to specific 
rules, comprising limits imposed by both kinship and the hierarchical 
system. This is the right to share: the rights remain collective-iliey are ilie 
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Grade holders 

/j\ 
Candidate A Candidate B Candidate C 

/]""' /j\ I j \ 
Other candidates 

/l\ 
Other Other candidates 

candidates 

l l \ I l \ 
F IGURE 7. Pyramida1 System of Music Transmission. 

specific attributes of a group of people sharing the same status-but not 
just anyone can become part of this group at any time, because ve1y strict 
rules must be respected. It is imp01tant to note that in this case it is the 
hierarchical system that manages the rights to perform a musical repe1toire, 
because music is an integral pa1t of it. Knowledge-music, names, dances, 
etc.-is prestigious and requisite to access a social and pobtical rank. It is 
the accumulation of the rights associated with this knowledge that opens 
the possibili ty for a pe rson to acquire the related grade. 

Condusion 

Music in the islands of central and no1the rn Vanuatu plays a ve1y important 
role in exchanges. Because of the property rights governing it and the 
payments necessa1y for its acquisition , we may say that economic aspects 
and values are combined to confer prestige on those who perform it or 
even on those who pay for its performance. Music is coveted like precious 
goods and has value because it is not easy to obtain. The giver is in a 
position of superiori ty. As Harrison (1992, 233) states, following Lowie, 
in these con texts, knowledge is cultu ral and economic wealth . Prestige, 
reputation, political influence, and the necessary economic means led the 
au thor (Harri son 1992, 235) to compare the situation with the "social capi
tal" described by Bourdieu (1980) concerning access to culture in French 
society. According to Bourdieu: 



72 Pacific Studies, Vol. 36, Nos. 1/2-Apr./Aug. 2013 

Social capital is the aggregate of the actual or potential resources 
which are linked to possession of a durable network of more 
or less institutionalized relationships of mutual acquaintance and 
recognition-or in other words , to membership in a group-which 
provides each of its members vvith the backing of the collectivity
owned capital, a "credential ," which entitles them to credit, in the 
various senses of the word. These relationships may exist only in 
the practical state, in material and/or symbolic exchanges which 
help to maintain them. (Bourdieu, 1986) 

Therefore, the exchanges, of which music is part, are also an important way 
of consolidating social relationships. An individual relies on his/her relation
ships to directly access different kinds of knowledge and hierarchical grades 
implying tl1em. Follovving the acquisition, this person shares this secret 
knowledge with a specific group of persons; thus , it is preciously kept vvithin 
the group. Ammann (2012, 298) remarks that the notion of secrecy allows 
a difference to be maintained between the "initiates" and the "noninitiates" 
and that the possibility to publicly demonstrate a right to perform , for 
instance a secret song, confers greater prestige. 

This analysis has emphasized three types of transactions involving music 
in northern Vanuatu. The first is the simple exchange of one performance 
for tangible goods (traditional wealth or, more rarely, modern currency). 
The second concerns the purchase of all the property rights (rights of use), 
but vvith the identity of the song, its origin always remains known and 
brings fam e and prestige to the person or people who created this music. 
Thus, the identity of the song is inalienable, although the rights were 
transmitted. The last is a pyramidal transaction in which the giver loses 
none of his/her rights while the acquirer obtains the same rights as him/her. 
Therefore , these rights are in a way shared by all of those who have gained 
access to them. Thus, music can have three economic forms: a commercial 
object (or service); a precious object, the right to which is given but whose 
origin remains fixed; and an inalienable sacred object. The sacred nature 
of music also sterns from its relationship with the supernatural world: music 
is brought to humans by the spirits, is often sung in a language no one 
understands (one often recognized as that of a founding hero) , and, in 
many cultures, is used to communicate with the ancestors and may have 
magic powers. Thus, depending on the social context, music can have the 
three characteristics of Godelier's classification: it can be commercial, 
precious, and sacred (Godelier 1996, 132). As Godelier said, exchanges 
make the reproduction of social relationships possible but they also enable 
the transmission of traditions such as know-how and knowledge; they have 
a prese1vation role within a community. 



Music in Traditional Exchanges 73 

In Vanuatu, music can be treated diffe rently depending on the reper
toire and socio-cultural context. Traditionally, all repertoires do not have 
the same rules of acquisition. With the development of technology-record
ings, the media, internet-and the world music indust1y, festivals with their 
craze for the remotest music and the search for "exoticism ," the protection 
of 1ights has become a sensitive and complex international issue. How 
can this music, some of which still possesses today its own traditional laws, 
be both promoted and protected? Such laws are connected to social 
relationships, prestige, politics, religion , etc., existing within local cultures. 
The internal system of management and circulation of knowledge is today 
confronted with the problems of social change that find expression notably 
in a "democratization" of knowledge (Carneiro da Cunha 2004). If, on a 
national scale, certain societies manage to handle their knowledge by com
bining several systems (Geis mar 2005), it is on the international level that 
the question is most problematic. In Europe, the 01iginal aim of copyright 
protection was to protect authors and promote creativity. Today laws are 
increasingly concerned with economic and commercial aspects to the detri
ment of authors , creativity, distribution , and exchanges. Even in Western 
countries, where this system originated, debates on copyright seem insolv
able in the face of technological progress. Imposing Western laws without 
taking into account local situations, with all their variants or existing 
systems of intellectual property rights, vvill not only fail to protect these 
repertoires in the context of the global market but could also radically alter 
the whole specific systems in these areas. If today the local systems are in 
fact not capable of protecting their cultures from the abuses of the great 
global market, this is also the case for the system proposed by WIPO 
(World Intellectual Prope1ty Organization ) (Forsyth 2003), imposed from 
outside and from above on these new nations. A more direct dialog is 
needed, one that would take greate r account of the existing systems and 
would consult the local actors. Such an approach might give these local 
actors the possibility to express themselves freely, rather than under the 
influence of economic pressures . 
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NOTES 

l. In 2007, du1ing a project on kastom ekonomi , a bank using traditional currencies 
was even created on Pentecost Island. 

2. The fact that the organizers of a ceremony and dance would include somebody else's 
song has at least two explanations . First, du1ing ce1tain dances one song cannot be per
form ed twice; thus, if the organizers do not have enough songs, they have to "borrow., 
some. However, a song considered as beautiful can bring more prestige to the dance and 
its organizers. 

3. This is the lingua franca of Vanuatu , one form of Melanesian Pidgin English. 

4. Neqet and Utmag are the men's mask dances connected to grade-taking societies or 
secret societies. 

5. Newet is the men's most popular dance from the Torres Islands. 

6. This is a vocal technique in which at least two singers or a group of singers (or 
musicians) alternate sounds and silences so as to form a continuous sound. 

7. Certain knowledge is acquired in stages during different initiations. 

8. The primary meaning of tamate is "dead" or "ancestor. " Salagoro is a sys tem of 
the Banks Islands' secret societies. The salagoro initiates intervene as tamate, "dead
ancestors" (Vienne 1984: 321, 322). 

9. Geismar (2005, 39) makes the same remark about the grades on Amb1ym Island, 
which give access to sculptures corresponding to the diffe rent grades. Ammann (2012, 
202) evokes an Ambiym hierarchical society where men buy the right to make and wear 
certain hierarchically classified masks du1ing the Rom dance. 

10. Havwa is the women's dance from the north of Pentecost Island . As explained above, 
to have the right to organize it, special conditions are required. 

11. The name of the hie rarchical grade system of the Raga (Nmth ) region of Pentecost 
Island; the system of the central region of the island is called leleutan. 

12. Daughte rs of a man , his brothers, or parallel cousins (Raga language, Nmth 
Pentecost). 

13. It is interesting to mention that as it is a mat ri.lineal society, the havwa dance, which 
implies exchanges among a daughte r, he r fathe r, and her father's lineage (his brothers 
and sisters ), thus, consolidates the relationships between father and daughter and both 
their lineages. 

14. In Vanuatu, pigs are categmi zecl and valued according to the specif1c curve of the ir 
tusks . In the North of Pentecost Island, a livoala pig is the pig of which the tusks pierce 
the jaw bone and form a complete circle . 

15. Pigs whose tusks exceed one full circle are extremely rare. 
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INTANGIBLE CULTURAL HERITAGE IN THE PACIFIC 
ISLANDS: WHY EUROPE SHOULD LISTEN IN 

Katharina Serrano 
University of the South Pacific 

Pacific Island countries (PICs) are developing countries that represent one of 
the culturally richest and most diverse regions worldwide. A decade ago, the 
realization evolved at the international level that intangible cultural he1;tage 
(ICH ) represents a development tool with an inherent commercial value . 
Regional initiatives are currently trying to balance objectives of development 
and protection of ICH with the need for commercial exploitation and effects 
of commodification. Yet the same cannot be said about the Economic 
Partnership Agreement (EPA ) between PICs and the EU. This article advo
cates that current effo1is by the European Union (EU ) in supporting regional 
and national processes, which are meant to es tablish a prelimina1y level of 
legal protection for Pacific ICH, are insufficient and inappropriate to the 
'"Living"' character of ICH. It promotes a more context-oriented design of 
intellectual property rights provisions in EU policy instruments aimed at 
sustainable development of the Pacific region. 

PACIFIC CULTURE has often been described as "expressed through hun
dreds of languages, long-standing cultural traditions across largely dispersed 
island communities, works of Pacific art, and land sites of unique cultural 
importance for Pacific people."1 Marshallese navigational charts (rebbilib ), 
Vanuatu's sand drawings (sanclroing ), Tuvaluan action songs known as 
faatele, or Samoan traditional body tattoos, the pe'a , are but a few examples 
of the region 's cultural wealth. While tangible cultural heritage has seen 
much publicity through its protection via UN Educational, Scientific and 
Cultural Organization (UNESCO) Heritage Sites,2 currently only few island 
countries have put in place legal frameworks for the protection of their 
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traditional knowledge (TK) and intangible cultural heritage (ICH).3 Even 
where intellectual property rights (IPRs) are protected under conventional 
trademark or copyright legislation , these laws either do not consider 
ICH to the extent necessary for meaningful protection or are incompatible 
with the complex nature of ICH, rendering them inappropriate for its 
protection.4 

Apart from the inadequacy of existing legislation, a missing universal 
definition of ICH contributes to the infant state of ICH protection in the 
Pacific. While literature agrees on some common features and domains of 
ICH, no exhaustive definition exists yet.5 ICH is often referred to as "knowl
edge [that] was generated, added upon and passed down the line by words , 
observations and practices."fi UNESCO defines ICH as "constantly recre
ated by communities and groups, in response to their environment, their 
interaction with nature, and their history,"7 while Article 2 of the 2003 
Convention for the Safeguarding of the Intangible Cultu ral Heritage lists 
"practices, representations , expressions, knowledge, skills , instruments, 
objects, artefacts and cultural spaces associated with communities, groups 
and individuals" as domains belonging to ICH.8 At the government level, 
definitions range from "nonmaterial culture" to "cultural living heritage" 
and "folklore and ethnic culture.''9 The international practice then is to 
define the content and scope of each reference at the national level, in 
accordance with the distinct nature of each country's context, its historic 
development, sociolegal circumstances, natural habitat available to stake
holders, and so on. According to Yahaya, so far there are no signs that "the 
finer terminology of 'heritage' has ... been streamlined or standardized, 
and thus no uniformity exists between countries. "10 The difflculties encoun
tered in defining and protecting ICH reflect the fact that to date a sui 
generis system of ICH protection in the Pacific is missing despite the 
relatively active regional approach of the Pacific Island countries (PICs). 

Yet the struggle to ascertain meaningful and effective mechanisms of 
ICH protection seems not to impede on the ability of Pacific Islanders to 
claim ownership of their cultural heritage at the national as well as the local 
level. In particular, since independence, national traditions , customs, and 
values have been cherished and advocated as part of the national identity 
of Pacific people and are heralded as such in almost all postcolonial Pacific 
societies. Pacific constitutions reaffirm the link between the identity of the 
people and their customs and traditions by endorsing that "the happiness 
and welfare of the people ... , both present and future, depend very largely 
on the maintenance of ... values, culture and tradition. "11 Statements such 
as "all we have and are today as a people, we have received as a sacred 
heritage which we pledge ourselves to safeguard and maintain .. .'' 12 refl ect 
the idea of a generational contract as well as a sense of continuity that 
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underli es Pacific societies. These testimonials document the historic impor
tance of cultural heritage and its critical place in relation to the distinctive
ness of Pacific people; they are also indicative of claims of ownership based 
on perceptions of community rather than being expressions of individual 
rights. 

However, culture in the Pacific Islands is still treated in isolation from 
other national policies such as trade, development, education, health, or 
environment. International lobbying for these "prime sectors" of Pacific 
governments over the past decade has been successful, thereby leaving 
little policy space for mainstreaming of culture. In Vanuatu, for example, 
although the National Self Reliance Strategy 2020 demands that a "cultural 
impact assessment ... be developed and implemented as a development 
planning tool required for all new development initiatives," 13 the 2005 
document is merely a recommendation to the government, and so far not 
much progress has been recorded in turning it into legally binding commit
ments. Consequently, in Vanuatu 's Priorities and Action Agenda 2006-2015, 
there is no reference whatsoever to ICH as a development tool. 14 As a 
result, national initiatives to streamline culture remain limited with a patchy 
picture of actions relevant to ICH. According to the Vanuatu Ministry of 
Education, there has been "some progress" in this area, "but much remains 
to be done" due to "insufficient financial and human resources" at the dis
posal of the ministiy. 15 This is , for example, evidenced by the slow progress 
of the planned Cultural Tourism Policy, which has been in planning since 
the end of 2011. At the time of this writing, the Ministty of Tourism has 
not been able to draft the Terms of Reference for the development of the 
policy, nor was funding for policy advice secured. 

About a decade ago, a common consciousness among developing and 
newly industrialized countries evolved that ICH may be utilized as an eco
nomic development tool with inherent commercial value. This realization 
was based on the insight that culture is often one of the few "resources" 
that developing countries have in abundance; it is also one of the limited 
areas they may be able to exploit due to the existence of a comparative 
advantage . Also, commercializing on ICH presents an opportunity to 
develop an owne rship-driven development agenda through establishment 
of cultural industries carried by a variety of stakeholders at the grassroots 
level. Countries such as Korea, Vietnam , and China started to actively assist 
in the development of cultural industries and the utilization of cultural 
heritage for purposes of sustainable development. Accordingly, in some 
countries-developed as well as developing-ICH has become part of 
national economic development planning as well as an asset in industrial 
development plans. In England, for instance, the creative and cultural 
industries sector contributed £57.3 billion to the British economy, 16 while 
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Thailand's creative industries contributed about US$43 billion to the Thai 
economy in 2008. 17 In comparison , Pacific Island governments have only 
recently started realizing that Pacific ICH can be not only exploited to 
attract more tourism and enhance the "Pacific paradise" value of the islands 
for foreign cLrect investment but also used as tool for development through 
job creation, utilization of niche markets , and formation of creative indus
t1ies whose particular role in economic development has also been increas
ingly recognized within the cultural policy discourse. 18 This idea of ICH 
as development tool and a commercially exploitable culture (in whatever 
manifestation ) has found interest in politically strongly suppo1ted regional 
subgroupings, such as the Melanesian Spearhead Group (MSG ) as well as 
among a number of local businesses across Pacific Island capitals. 

Representatives of PICs agree unequivocally at regional meetings that 
"while cultural industiies contribute to economic development [in the 
Pacific islands], the sector still represents a largely untapped socio
economic potential."19 However, commercial use of ICH in the Pacific, as 
elsewhere, is controversial and carries a particularly contentious note. 
Research demonstrates that commercial use of ICH outside its traditional 
context changes the perception of the communities themselves toward their 
own cultural heritage. 20 This so-called "Dream Catcher Syndrome,"21 which 
is closely related to notions of misappropriation and out-of-context com
modification of culture, has been exhaustively cLscussed in the American 
Indian context, where it led researchers to conclude that such commodifi
cation inevitably leads to a "loss of meaning" for the bearers of the tracLtion 
themselves. 22 As a consequence, the element of culture is removed from 
its context and becomes a meaningless item, story, or song without the 
significant cultural connotation that led it to be classified as ICH for the 
community in first place. 

In the Pacific, the "Dream Catcher Syndrome" can be observed in vari
ous places around the Pacific Island region. In Samoa, for example, body 
tattoos have a traditional meaning for the bearer, and only ce1tain families 
or tattooists (tufuga ) may perform the customary, sacred act of tattooing 
(tatau ) people of Samoan descent only. In the words of Makerita Urale, a 
Samoan tattoo artist and film cLrector, "The traditional male [Samoan] 
tattoo, which extends from the waist to the knees, embodies the concept of 
serving the people. It's also a rite of passage and a symbol of bravery, 
because it's very bloody and it sometimes takes an entire year to com
plete."23 In recent times, however, Samoan tattoos have become pa1t of a 
"Pacific pop culture" with tourists and visitors to Samoa perceiving the 
tattoos as "sexy" and collecting Samoan tracLtional body art as a kind of 
"trendy souvenir" from the Pacific. In this sense, Samoan body tattoos , 



Intangible Cultural Heritage in the Pacific Islands 81 

despite their value as pieces of art, are losing their traditional meaning 
through detachment from the original context; their content and unique 
justification for their existence have been lost to many Samoan traditional
ists in the process of commercialization .24 

The above example, as many others ,25 illustrates the obvious need for a 
coherent, streamlined, and holistic approach to ICH protection , at least at 
the national or, even better, at the regional level. According to Forsyth, a 
diversity of approaches may result in very different pieces of legislation at 
the national level. 26 The latter may not only conflict with each other but 
even also prevent or impede attempts at international enforcement of rights 
related to ICH. Furthermore, the need for a coherent approach to ICH 
becomes evident when looking at PICs' international engagement with 
developed partners via multilateral trade and development treaties. These 
agreements often contain provisions with direct or indirect impact on the 
protection, development, or commercial use of culture, induding Pacific 
ICH. The Economic Paiinership Agreement (EPA) between the European 
Union (EU ) and PICs, building on the interim EPA signed by Papua ew 
Guinea and Fiji in 2009, is a case in point.27 Based on Articles 36 and 37 
of the Cotonou Agreement (CA), the Pacific EPA is an agreement that will 
go beyond economic development and trade liberalization to include issues 
such as peace building, human rights, sustainable economic development, 
and suppo1i for regional integration. It is understood that the latest draft 
of the Pacific EPA text also contains provisions on IPRs relevant to the 
protection and management of ICH. As such , it constitutes a document 
that should be included in the debate surrounding Pacific ICH. 

Protection of ICH is undisputedly crucial. However, the modes of 
protection and the various policy and legislative options present a complex 
picture of ICH. The multifaceted nature of Pacific societies, the colonial 
heritage within their legal systems, as well as the diversity of issues hiding 
behind the mask of ICH are key parameters within which this article seeks 
to provide some recommendations in regard to the meaningful protection 
of ICH. There is a growing international literature examining the status and 
regulation of ICH in various paiis of the world, including the Pacific region . 
Through the application of the "Pacific lens" to ICH issues, this a1iicle not 
only contributes to international knowledge exchange but also supports the 
Pacific countries' pioneering role in setting international standards for ICH 
protection. In the following section, I highlight some of the !CH-relevant 
initiatives undertaken at the regional level. Emphasis will be placed on 
region-specific issues pertinent to the protection of ICH in legal pluralist 
environments of the PI Cs. Furthermore, the article will analyze the involve
ment of the EU in establishing a viable and meaningful regime of ICH 



82 Pacific Studies , Vol. 36, Nos. 1/2-Apr./Aug. 2013 

protection in the Pacific Islands. It will conclude with some recommenda
tions for a context-oriented engagement of the EU with PICs at the 
intersection of the IPR, trade, and development debate. 

Intangible Cultural Heritage: The Pacific Way 

In response to pressures of globalization , diminishing trade preferences, 
and aid dependency, Pacific governments realized around 1999 in a trade
related context that Pacific ICH is a commercially exploitable "commodity" 
in which PICs have a considerable relative trade advantage. What fo llowed 
was recognition that, without proper protection and assignment of balanced 
and mean ingful property rights, Pacific ICH was at imminent risk of misap
propriation and excessive exploitation without appropriate compensation 
for traditional right owners , including individuals as well as communities. 
The trade context gave rise to some debate on how to manage and regulate 
Pacific ICH against the background of its "living" nature. In a move toward 
an integrated design of IP-related legislation at the national level, PICs 
developed three major regional initiatives of relevance for ICH: the Regional 
Framework for the Protection of Traditional Knowledge and Expressions 
of Culture (2002), the Traditional Biological Knowledge, Innovations 
and Practices Model Law (2008), and the Melanesian Spearhead Group's 
draft Treaty on Traditional Knowledge (2011 ). In the following section , 
these regional initiatives are discussed in brie f to highlight parallels and 
differences in approach . 

In 2002, the Framework Treaty on Traditional Knowledge and 
Expressions of Culture (TKEC) was endorsed by the Regional Meeting of 
Ministers of Trade under the auspices of the Pacific Islands Forum 
Secretariat (PIFS). Based on a very broad, open-ended definition of TK 
and "expressions of culture" in Article 4 as well as the relatively new con
cept of Traditional Cultural Rights (TCRs), the TKEC Framework Treaty 
is applicable to tangible and intangible cultural heritage without making 
this distinction expressis verbis. According to Donald Marahare, former 
president of the Nel:\vork of the Indigenous Peoples of the Solomon Islands, 
"The policy objective of the [Framework Treaty] is to protect the rights 
of traditional owners in their traditional knowledge and expressions of 
culture and to permit tradition-based creativity and innovation , including 
commercialization thereof, subject to prior and informed consent and 
beneflt-sharing. "28 The TKEC Framework Treaty was "designed vvith the 
circumstances of the Pacific in mind, expected to form the basis of a 
harmonized regional legal framework."29 Its main objective is to encourage 
sui generis legislation in PICs and to give policymakers a framework that 
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can be adapted to individual national circumstances of each country in the 
region. The TKEC Framework Treaty uses a combination of legal forms 
of protection, such as exclusive property rights , moral rights , c1iminal 
offenses, and civil actions.3° Furthermore, it permits commercial use of 
TCEK but ensures that this is based on prior informed consent of the 
traditional owners who are to be included in benefit sharing on the basis 
of equitable, accessible, transparent contracts. In addition , it ensures that 
the rights granted are inalienable and continue in force in perpetuity. 

The innovative elements of the TKEC Framework Treaty are thus 
threefold. First, it represents the earliest Paciflc initiative to take TKEC 
out of the public domain and to allocate meaningful TCRs to traditional 
owners of TCEK. Second, it symbolizes a first balanced approach between 
ownership conventionally articulated through national IP policies and stew
ardship based on cultural policy, including heritage and diversity policy. 
Third, it combines exploitation of ICH with the necessary protection for its 
context while at the same time protecting present rightful owners as well 
as future generations of traditional custodians of ICH. As such, the 
Framework Treaty goes beyond a purely IP-based system of ICH protec
tion based on introduced notions of IP law by empowe ring communities 
through collective rather than individual rights and by protecting TCRs 
usually omitted in conservative, Western-style IP-based systems. Under the 
Framework Treaty, the tradi tional owners of ICH are thus treated as de 
facto custodians of ICH-an approach already advocated in early works on 
cultural rights of indigenous people.31 

As a result of renewed initiatives, the Pacific Trade Ministers , with sup
port from the World Intellectual Property Organization (WIPO), endorsed 
the Traditional Biological Knowledge, Innovations and Practices (TBKIP) 
Model Law in 2008. The main driving force behind this initiative was the 
realization of the impmtant role that TK plays in resource management, 
the sustainable use of biodiversity, and food security in Pacific societies. An 
additional catalyst was the growing concern regarding illicit uses and misap
propriation of TK in the Pacific as well as the awareness of the potential 
economic damage of such practices. A Member of the Vanuatu Parliament, 
MP Regenvanu , recently voiced his concern by stating that "a number of 
entities are continuing to patent genetic material from Vanuatu presumably 
without any access and benefit sharing agreements, or consideration of 
the rights in identifying these plants and animals as potential sources of 
phannaceuticals."32 These so-called bad patents are addressed in the 2008 
Model Law through the development of traditional biological knowledge 
databases combined with an alternative dispute resolution system in 
the form of a Traditional Ownership Tribunal to be set up in addition to 
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existing national authorities. To what extent national implementing legisla
tion based on the TBKIP will be able to effectively address biopiracy 
remains to be seen once the legislation is in force and its enforcement 
mechanisms can be tested through cases brought to the courts' or Tribunal's 
attention. :i.3 Currently, according to a source at the Minist1y of Finance and 
Economic Management, the loss of revenue due to illicit bioprospecting 
activities without any benefit-sharing agreement is estimated in Vanuatu 
alone at US$60 million over the past decade.34 

The TBKIP Model Law is expected to form a considerable basis for the 
legislation currently debated in Vanuatu and elsewhere in the Pacific. 
Similar to the Framework Treaty 2002, the Model Law determines that the 
traditional owners of TBKIPs are the holders of moral rights in their 
TBKIPs and that these comprise the right of attribution of ownership , the 
right not to have ownership of TBKIPs falsely attributed, and the right not 
to have their TBKIPs subject to derogato1y treatment. The Model Law 
fu1iher stipulates that where TBKIPs are used for a commercial purpose, 
there is a requirement for fair and equitable benefit-sharing arrangements 
(monetaiy or nonmonetary compensation ) with the traditional owners. 
It remains to be seen how and to what extent these provisions will be 
mirrored in national legislation over the next couple of years. However, the 
recent Pacific move toward the accession of WIPO and the signature of 
UNESCO Treaties is expected to have an impact via stronger IP-based 
legislative regimes in opposition to regimes based to a greate r extent on 
customa1y law. For the sake of a balanced approach to ICH protection , the 
latter should thus receive a more prominent place in regional frameworks 
than is the case to date. 

In December 2009, the Traditional Knowledge Action Plan for the 
Pacific region , based on directives of Pacific Trade Ministe rs , was launched 
at a Traditional Knowledge workshop convened by the PIFS and WIPO in 
Fiji. Responsibili ty for the implementation of the TK Action Plan rests with 
the PIFS working in close collaboration with the TradeCom,35 WIPO, the 
Secretariat of the Pacific Community, and the South Pacific Regional 
Environmental Program. 36 Heralded as "milestone development for the 
region ,"3i the Action Plan 's main objective is twofold. First, it aims at the 
development of national systems of protection , setting out new rights and 
obligations in TK that will complement existing forms of protection for IP 
(Phase I), and, second, the development of cultu ral industries in the region 
through activities to promote the commercialization of TK (Phase II ). The 
Action Plan itself stipulates that "legal certainty of ownership and manage
ment of resources will be established, providing security and predictability 
for economic developments in business , technology and investment, local 
creativity and innovation."38 
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Phase I of the TK Action Plan resulted in its implementation in a first 
group of countties consisting of the Cook Islands, Fiji, Kiribati, Palau, 
Papua New Guinea, and Vanuatu , mainly through inclusion of TK in con
ventional legislative acts. At their May 12, 2012, meeting in the Marshall 
Islands, the Forum Trade Ministers agreed to extend the priority for Phase 
II of the TK Action Plan to include technical assistance for the drafting of 
TK policy and legislative frameworks in PICs.39 What has been perceived 
as problematic in this legislation-first, top-down approach is the fact that it 
has not been based on consultation with stakeholders40- an omission that 
may result in misinterpretation of rights or, even worse, oversight of 1ights 
currently recognized under customary law. At the same time, the Ministers 
decided most recently to focus on further commercialization of TK and 
cultural industties despite the dangers outlined above under the "Dream 
Catcher Syndrome." In the face of its strong commercial focus , the TK 
Action Plan must thus be seen as an opposite force to the Model Law. By 
applying Western value systems to the protection of amorphous, commu
nity- and context-based, livi ng ICH, the Action Plan largely mirrors conser
vative, IP-based agendas of trade-dtiven development initiatives led by 
WIPO or the EU in the EPA context. Simultaneously, the commercial 
focus carries to a large extent the exclusion of customary law from recogni
tion or enforcement of IPRs. As a result, formal state institutions are the 
only ones involved vvith ICH enforcement and offer either inadequate or 
insufficient protection for this amorphous concept. Both the issues created 
by the state-centered approach of the Action Plan and the nonpluralist 
intake on ICH protection have been high lighted by Forsyth.41 

In the most recent move, the MSG Framework Treaty on the Protection 
of Traditional Knowledge and Expressions of Culture was adopted at the 
MSG Leaders Summit on March 31, 2011. As members of the MSG , the 
governments of Fiji, Papua New Guinea, the Solomon Islands, and Vanuatu 
pledged "to protect traditional knowledge holders and owners against any 
inf1ingement of their tights as recognized by this Treaty ... and to protect 
expressions of culture against misappropriation , misuse and unlawful exploi
tation."42 At the time of this w1iting, the MSG Treaty has been approved 
in p1inciple by its members but has not been signed by all MSG countties 
yet.43 The MSG F ramework Treaty is similar to the 2002 Framework 
Document in scope and subject matte r as well as in the allocation of 
TK ownership or the duration of protection . Its innovation relates to the 
collaborative element of the MSG Framework Treaty, wh ich stipulates in 
Article 1.5 cooperation in cross-border measures as well as the networking 
of judicial authorities and enforcement agencies. Such collaboration has the 
potential to develop into an integrated and harmonized approach to TK 
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protection , at least at the subregional level. This in itself, if executed, would 
guarantee that customary protection and management practices are 
included in the legislation of at least the MSG member count1ies. 

Why Europe Should Listen In 

A1ticle 167 of the Treaty on the Functioning of the European Union 
(Lisbon Treaty) commands the mainstreaming of culture into EU policies 
in the fi elds of external relations , development, and trade. The 2007 
European Agenda for Culture reinforces the Lisbon Treaty mandate by 
stating that "culture is increasingly perceived [by the EU] as a strategic 
factor of political , social and economic development and not in terms of 
isolated cultural events or showcasing."44 In its 2010 progress report on the 
implementation of the EU Agenda for Culture, the European Commission 
stressed that next to EU technical and financial assistance, the EU is 
increasingly concerned with the protection of rights of indigenous people 
and the promotion of cultu ral rights in general. 45 In relation to develop
ment cooperation, the progress report makes a refe rence to "li ving culture 
and cultural heritage," recognizing them as "impo1tant for growth, jobs and 
cultu ral identity." Fu1thermore, in cooperation with a UNESCO-managed 
expe1t facility, the EU is committed to support the development of an 
institutional and regulatory fram ework based on IPHs to "facilitate and 
respect the commercial exploitation of the [ACP countries'] cultural 
heritage."46 

Until the entry into force of the CA in 2000, culture did not appear as 
a stand-alone issue in EU-ACP relations and was seen mostly through the 
lens of human resource development or the prese1vation of natural heritage 
in ACP countries.47 A1ticle 27 of the CA states that the cultural dimension 
is to be implemented at all levels of development cooperation and in devel
oping cultural industries and enhancing market access oppo1tunities for 
cultural goods and seivices.48 In the Pacific, the EU recognized accessibility 
as the biggest impediment to the development of a "sustainable Pacific 
aits sector that is valued as a pathway to economic empowerment."49 The 
EU's current effo1ts-suppo1ted by a grant of €713,000 from the 10th 
European Development Fund and covering the period 2008-2013-focus 
on a restructuring of the Pacific cultural sector so that culture is better 
recognized as a driver of and a tool for development. 

In EPAs with ACP countries, the EU addresses culture as a nontrade 
objective and uses EPA provisions "to promote intellectual prope1ty protec
tion standards and ensure that the rights of aitists and performers get the 
protection they deserve."·50 Usually, !PH-related trade provisions would 
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seek to strengthen IPR enforcement in ACP countries, as this is of vital 
inte rest to European right holders against the background of frequent IP 
breaches in developing countries with weak IP (enforcement) regimes. 
In return , the EU is prepared to agree, usually in an additional protocol to 
the EPA, on "preferential treatment for developing countries' cultural 
goods , services and cultural practitioners , outside of the provisions on trade 
liberalization."51 The draft Pacific-EU EPA text of June 2006 is the latest 
publicly available text and does not contain any IPR-related provisions. The 
2011 EPA draft text does likely contain IPR-related provisions that are 
thought to be similar to the provisions contained in the EU-CARIFORUM 
EPA.52 If this is correct, PICs need to be aware that the IP standards 
required of them in EPAs mostly exc ed standards advocated through 
WIPO treaties and the Trade Related Aspects of Intellectual Prope1ty 
Rights (TRIPS) Agreement of the World Trade Organization s3 

As outlined above, PICs are in the midst of formulating regional frame
works for ICH protection, and drafting of national legislation has begun . 
While there has been little debate on the cultural dimension to develop
ment or on the contribution that a cultural protocol may have to sustainable 
development and service provision in the Pacific,54 the re is common 
agreement that any IPR-related provisions need to take into account the 
peculiarities of the Pacific context, especially the pluralist nature of Pacific 
legal systems as well as the living and amorphous characteristics of ICH. 
Ideally, the Pacific EPA should mirror the key provisions of the 2002 
Framework Treaty and the 2011 MSG Model Law in adopting a commu
nity rights- based approach to ICH and aJlowing sufficient recognition for 
already existing models of customa1y ICH protection and enforcement. 
Instead of a state-centered approach to ICH as refl ected in the TK Action 
Plan, the Pacific EPA should focus on indigenous communities as custodi
ans of ICH. In addition, IPR-related EPA provisions should provide suffi
cient recognition of and address issues emerging in Pacific communities 
fol!m.ving the commercialization and com modification of ICH . 

The main challenge relates to the fact that, due to a lack of home-grown 
expe1tise in the area of protection of ICH, Pacific governments often have 
no other choice than to accept IPR-related proposals as a given. In conse
quence, IPR provisions in the Pacifk: EPA may inevitably be removed from 
the Pacific context or \.vill be often based on preconceived perceptions of 
a particular system of culture management, exploitation , and protection 
that is biased toward the EU's requirements. Without relating this external 
model to the Pacific context, the value of the resulting provisions and the 
effectiveness of legislation drafted on the basis of Weste rn assumptions 
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about ICH will, unsurprisingly, be limited. The EU could, at a minimum , 
ensure that Pacific concerns are taken seriously in negotiations of any 
IPR-related provisions in the Pacific EPA. So far, the 2011 draft EPA text 
does not reveal a great concern for the issues described above . 

Another relevant issue in ICH protection in the Pacific relates to the 
orthodox distinction between individual and collective rights and the diffi
culties that state legal systems are facing in protecting the latte r via IPR 
provisions designed to provide protection for individuals. Despite the fact 
that "over the past tvvo decades, there has been a gradual shift towards an 
understanding of cultural 1ights as a collective right, in addition to an indi
vidual right" based on "the progressive global acknowledgement of cultural 
diversity and diffe rence" as well as "the recognition of rights of indigenous 
peoples,"s.5 the Paciflc EPA is unlikely to adapt to this shift in IPR-related 
provisions that are traditionally replicas of Western-style IPR standards 
orientated toward individual ownership of IPRs. This is another reason why 
IPRs in the EPA should be avoided entirely, or, if included, these concerns 
should influence their content so that IPRs negotiated in this development 
context look at protection of ICH from a non-Western perspective. 

Conclusion 

The EPA presents a unique opportunity for the EU to sustain the regional 
initiatives in Pacific ICH management and protection; it also has the 
potential to remedy the fragmented national approaches to ICH via an 
integrated, harmonized sui generis solution that all PICs can subscribe to. 
The development dimension of the EPA should ensure that the EPA 
becomes a tool for a contextualized approach to IPRs in the Pacific region 
taking into account the peculiarities and sensitivities of Pacific ICH. In an 
open-minded approach, pluralist environments could be seen as erniching 
the landscape of ICH management options; they could also offe r impmtant 
elements of protection via customary avenues and institutions alongside the 
conventional state-centered approaches. The mandate of the CA to respect 
the development status of EPA partners as well as regional integration 
initiatives currently under negotiation in the six ACP subregions appears to 
be supportive of an alte rnative approach to IPR provisions, one that goes 
beyond conce rns of market access and effective enforcement. Before 
setting up a binding IPR regime via the Pacific EPA, the EU should listen 
to the words of Boyle in which he highlighted the potential impact of IPRs 
when he stated, "When you set up property rules in some new space, you 
determine much about the history that follows."56 



Intangible Cultural Heritage in the Pacific Islands 89 

NOTES 

l. K. Se rrano and M. Ste fanova, "Between International Law, Kastnm and Sustainable 
Development: Cul tural He ritage in Vanuatu ," in lslmrd Futu.res, ed. G. Baldaccino and 
D. Niles (Tokyo: Springe r, 2011 ), 19. 

2. There are currently seven officially inscribed UNESCO Heritage Sites in the Paciflc, 
located in Fiji , the Marshall Islands, the Federated States of Micronesia, Papua New 
Guinea, the Solomon Islands, Tonga, and Vanuatu. 

3. The terms "traditional knowledge" and "cultural property" are used broadly and 
interchangeably in this ariicle to re fl ect the definition in A1iicle 2 of the Convention for 
the Safeguarding of the Intangible Cultural Heritage 2003. 

4. Samoa Law Reform Commission, "The Protection of Samoa's Traditional Knowledge 
and E>qJressions of Culture," Issues Paper 08/10 (2010). 

5. A. Yahaya, "The Scope and Definiti ons of Heritage: From Tangible to Intangible," 
lntemational Jo11 rnal of Heritage Studies 12, no. 3 (2006): 292- 300. 

6. H. A. Menaka, "'Traditional Knowledge (TK) of Communities: Protection and 
Redevelopment in the Face of Emerging Intellectual Property Hights Hegime" (pape r 
presented to the Annual Hesearch Symposium conducted by the University of Jaffn a, 
December 2010), I, accessed December 10, 2012, http://archive.cmb.ac.lk/research/ 
bitstream/70130/175/l /TRADlTTONA L%20(COPY)%5Bl %SD.doc. 

7. UNESCO, "De fi ni tion of Intangible Cultural He ritage," accessed December 12, 
2012, h ttp://www. u nesco.orglservices/docu men tation/ a rchives/ mu 1 ti media!?id_page= 13& 
PH PSESS l D=99724b4d60dc8523d54275ad8d077092. 

8. UNESCO, Convention fo r the Safeguarding of the Intangible Cultural Heritage, 
32nd Session of the General Confe rence, Paris (September 29- 0 ctober 17, 2003), 
accessed December 12, 2012, http://porial. unesco.org/en/ev.php-U RL_ID =l 7716& 
UHL_DO =DO_TOPI C&U RL_SECTI ON=20l .html. 

9. UNESCO, lnte rnational Hound Table "Intangible Cultural He ritage"-Working 
De fi ni tions, Piedmont, Italy (March 14- 17, 2001 ), accessed December 12, 2012, http:// 
W\vw.unesco.orglculture/ich/doc/src/05299. pdf. 

10. Yal1aya, "The Scope and Definiti ons of Heritage ," 292. 

l l. Constitution of Tuvalu 1986, Pream ble . 

12. Consti tution of the Hepublic of the Marshall Islands 1979, Preamble. 

13. Malvatum auri National Council of Chie fs, the Vanuatu Cultural Centre, and the 
Vanuatu Credit Union League, National Self Reliance Strategy 2020 (July 26, 2005), 2. 

14. Vanuatu Gove rnment, Priorities and Action Agenda 2006-2015 (2006), accessed 
December 8, 201 2, http://www.ausaid.gov.au/countries/paciflc/vanuatu/Documents/ 
govemmen t-o f~van uatu-p1iori ties-action-agenda-2006- 15. pd f. 



90 Pacific Studies, Vol. 36, Nos. 1/2-Apr./Aug. 2013 

15. Vanuatu Minist1y of Education , Inte1view with anonymous informant (name and 
contact details with the author), Po1i Vila, Vanuatu (Februa1y 23, 2012 ). 

16. UK Local Government, "What Is the Direct Economic Impact of Creative 
Industries?" (2009), accessed December 14, 2012, http://www.idea.gov. uk/idk/core/page. 
do?pageid =lll38810. 

17. Kenan Institute Asia, "Economic Contributions of Thailand's Creative Indust1ies," 
accessed December 14, 2012, http://www.theglobalipcenter.com/sites/defaul t/files/ 
reports/documents/Thailand_IP _repo1i_2.pdf. 

18. J. Ha1iley, Creative Industries (London: Blackwell , 2005), and D . Hesmondhalgh, 
The Cultural lndustries (London: Sage, 2002 ). 

19. Secretariat of the Pacific Communi ty, Repo1i of the Meeting on the Regional 
Consultation on the Cultural Industiies, Suva, Fiji (2010), accessed December 14, 2012, 
http ://www.spc. in t/hdp/i ndex2. ph p ?option =com_docman&task=doc_ view&gid =263& 
Itemid=44. 

20. S. D. Osborne, "Protecting Tribal Stmies: The Pe rils of Propertization," American 
Indian Law Review 28 (2003/2004): 203-36. 

21. In Native Ame1ican culture, a dream catcher is a customaiy object meant to protect 
a sleeping person from bad dreams whi le letting positive dreams and thoughts through. 
At the same time, it constitutes the symbolic representation of unity and strength of 
mind. In modern-day Ame1ica, the dream catcher has been discovered by tourists as a 
popular souvenir item without that much attention being paid to its original meanjng. 
The expression "Dream Catcher Syndrome" has established itself in discussions of 
exprop1iation of tribal meanings. It refers to the loss of integrity of native ICH once it 
is removed from its cultural context and ceases to have the customaiy meaning and 
attributes that made it possess a t1ibal meaning in first place. For fu1ih er discussion 
of "Dream Catcher Syndrome," see Osborne, "Protecting Tribal Sto1ies," and R. Ruble, 
"Dream Catchers: Sacred or Selle rs? Ame1ican Indians Contemplate Marketing of 
Culture," Indian Countnj Today , Januaiy 9, 2002. 

22. Osborne, "Protecting Tribal Stories ." 

23. M. Urale, "Traditional Tattoo Designs Approp1iated" (podium ruscussion , Planet 
lnrugenUs Festival , Toronto, August 21, 2004 ), accessed Februaiy 15, 2013, exce1vts 
available at http://www.ammsa.com/publications/windspeaker/traditional-tattoo-designs
appropriated. 

24. For an in-depth analysis , see case study discussing the diffe rences of perception of 
the role of the Samoan tattoo in M. Forsyth , "Lifting the Lid on 'the Comm uni ty': Who 
Has the Right to Control Access to Traditional Knowledge and Expressions of Culture?," 
lnternational Journal of Cultural Property 19 (2012): 1-31. 

25. Other examples of commodified Pacific ICH and torn out of context include the 
commercialization of the kava ceremony in Vanuatu for pu11)oses of tou1ist attraction 
or the Japanese commercial utilization of traditional whale fishing techniques of the 



Intangible Cultural Heritage in the Pacific Islands 91 

I-Ki1ibati people. It is even possible to maintain that the "Pacific way of life" has been 
objectified in itself", leaving numerous Pacific Islande rs behind without a sense of real 
meaning to their dai ly routines and customary practices. 

26. M. Urale, "Traditional Tattoo Designs Appropriated." 

27. Due to the complexity of the agreement, several conclusion deadlines have been 
missed for the Pacific EPA, which has been under negotiation since 2002. At the June 
2012 EU- ACP meeting held in Port Vila, Vanuatu , Pacific leade rs demanded that the 
EU embrace in good faith its responsibili ty to negotiate a comprehensive, development
f1iendly EPA with Pl Cs. The latest available draft text elates back to June 2006 and does 
not contain any provisions related to IPRs yet. The most recent draft EPA text , including 
IPR-related provis ions, is that of June 2011 but this is unavailable to the public due to 
a missing response from the EU Commission . 

28. D. Marahare, "Towards an Equitable Future in Vanuatu : The Legal Protection of 
Cu ltural Property," j ournal of South Pacific Law 8, no. 2 (2004), http://www.padii.org! 
journals/f)SPUvol08no2/6.shtml. 

29. A. Haira, "Guidelines for Developing National Legislation for the Protection of 
Traditional Knowledge and E xpressions of Cu lture Based on the Pacific Model Law 
2002" (prese ntation , Secretariat of the Pacific Community, Noumea, Nove mbe r 3, 2006). 

30. Haira, "'Guidelines for Developing National Legislation fo r the Protection of 
T raditional Knowledge and Expressions of Culture Based on the Pacific Model Law 2002." 

31. See, for example, E.- l. Daes, "Discrimination Against Indigenous Peoples: Study 
on the Protection of the Cultural and Inte llectual Prope rty of Indigenous Peoples," 
UNESCO, EiC .4/S ub.211993/28 (1993). 

32. R. Willie, "Patents in US on Vanuatu Biodiversity Raises Alarm," Vanuatu Daily 
Post, Ap1il 24, 2012, accessed Decembe r 19, 2012, http://www.dailypost.vu/content/ 
patents-us-van uatu-biodive rsi ty-raises-alarm. 

33. It should be me ntioned in this context that the Vanuatu Parliament is expected to 
debate the WIPO Ratification Bill and the Bill for the International Treaty on Plant 
Genetic Resources for Food and Ag1iculture (Hatiflcation ) Act in the First Ordina1y 
Session in 2013. 

34. Vanuatu Minist1y of Finance and Economic Manage ment , Inte1view with anony
mous informant (name and contact detai ls with the author), Port Vila, Vanuatu (May 18, 
2012). 

35. The TradeCom is an ACP Group Program fin anced by the European Deve lopment 
Fund (EDF), aiming at suppo1t for the formu lation of trade policies, trade negotiations, 
and the impleme ntation of inte rnational trade agreements in African , Caribbean , and 
Pacific countries. 

36. The initial time frame of the TK Action Plan was 24 months commencing from 
March 2009. The limited imple mentation capacity of PTCs resulted in an exte nsion of 



92 Pacific Studies, Vol. 36, Nos. 1/2-Apr./Aug. 2013 

the Action Plan beyond March 2011 . At the 2012 Forum Tracie Ministers' Meeting 
(FTMM ) in Majuro, Republic of the Marshall Islands (HMI) on May 11, 2012, a decision 
was taken to extend the TK Action Plan to 2012-13. 

37. Pacific Islands Forum Secreta1iat, "TK Imple mentation Action Plan Progress ing 
Well ," (press release 86/10, Septe mber 27, 2010), accessed February 10, 2013, http :// 
www. font msec.orglpages.cfm/newsroom/press-statemen ts/20 l O/tk-i m pie men tation-action
plan-progressing-wel I.html . 

38. Traditional Knowledge Action Plan 2009. The strong commercial Focus on TK 
derives from the trade-cl1ive n context of the Action Plan as well as from inte rnational 
pressure to adopt robust, Weste rn-style IPR regi mes in Pacific count1ies. 

39. In Vanuatu, the 2009 TK Action Plan was taken into account with the drafting 
of the Disaster Risk Reduction and Disaster Management National Action Plan 
2006--2016. 

40. M. Forsyth, "Do You Want It Giftwrapped? Protecting Traditional Knowledge in 
the Pacific Islands" (conference pape r presented at the confe re nce Trade, Inte llectual 
Property and the Knowledge Assets of Indigenous Peoples: The Deve lopmental Frontier, 
December 8-10, 2010, Wellington , New Zealand). 

41. Forsyth , "Do You Want It Giftwrapped?" 

42. MSC Framework Treaty on the Protection of Traditional Knowledge and Expressions 
of Cu lture (2011 ). 

43. The treaty was signed by Fiji and the Solomon Islands at the Special Leaders 
Summit on September 2, 2011. Following the completion of in -country processes, PNC 
and the FLNKS have agreed to sign the treaty. Vanuatu is expected to complete 
in-countt)' consultations and obtain the government's approval in 20 13. The treaty needs 
the deposition of two instrume nts of ratification by national gove rnments with the MSG 
Secreta1iat for its e ntt)' into force. So far, no deposition of a ratification docume nt has 
been made . 

44. European Commission , European Agenda for Culture, CO M (2007) 242 fin al 
(2007). 

45. European Commission, The E uropean Agenda for Culture-Progress towards 
Shared Goals, SEC (2010) 904 (2010) 

46. European Commission , European Agenda for Culture . 

47. Lome IV Convention , A1ticles 13 and 14 (1995 ). 

48. In 2007, the title of A1ticle 27 CA was ame nded from "cultural development" to 
"culture and deve lopment" to bette r re fl ect the role culture plays in gene ral economic 
developme nt of ACP countries. 

49. European Commission , European Agenda for Culture. 



Intangible Cultural Heritage in the Pacific Islands 93 

50. Eu ropean Commission, European Age nda fo r Culture. 

51. Additional Protocol to the EU-CA HIFOR UM Economic Partne rship Agreement 
(2008). This practice of the EU is not fo unded in legal provisions of the EPA itself but 
res ts entirely on the goodwill of EU negotiato rs. As such, it is imaginable that the EU 
can use such a protocol in a stick-and-carrot approach to ensure that high IPR standards 
are included in EPAs . 

. 52. The IPR-related provisions in the EU-CAH IFORUM EPA. 

53. Provisions that go beyond commitments made by developing coun tries in TRIPS 
context are usually referred to as 'TRIPS plus standards," indicating the onerous nature 
of such provisions. 

54. Secreta1iat of the Pacific Comm uni ty, Report of the Meeting on the Regional 
Consu ltation on the Cultural Industries. 

55. E. Huffe r, "Cultural Rights in the Pacific- What They Mean fo r Children" (2006), 
:3 , accessed Februa1y 15, 2013, http://www. unicef.org!eapro/Cultu ral_1ights_in_the_ 
Pacific what_this_means_for_chi ldre n.pdf. 

56. J. Boyle, The Public Domain: Enclosing the Commons of the Mind (New Haven, CT: 
Yale Universi ty Press, 2008), 56. 



"THE NEW ECONOMY": UTILIZING CREATIVE, CULTURAL, 
AND INNOVATIVE INDUSTRIES FOR SUSTAINABLE 

SOCIOECONOMIC DEVELOPMENT IN FIJI 

Salvin Nand 
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Today, creative, cultural , and innovative industries are becoming impo1iant 
diffe rentiators and drivers of competitiveness and economic development 
in many regions of the world. Creative industry has many characte1istics, 
including being knowledge intensive and of high economic value. These 
characteristics determine that the development of creative industry not only 
directly promotes economic growth but also drives upgrades of other indus
tiies, thereby promoting economic growth indirectly as well as directly. The 
Pacific region has long been projected as a pristine paradise with vast cultural, 
natural , and biological resources that have unique opporhmities for sustainable 
economic development in Pacific Island countries . Pacific Island count1ies 
have great potential to develop vibrant creative industries using their own 
tangible and intangible cultural prope1iies . However, to create and sustainably 
use benefits from the cultural economy, first, creative industries need to be 
developed, using local customs, traditions, and traditional knowledge. Second, 
creative industiies need to be protected and creatively exploited using appro
priate intellectual prope1iy mechanisms. This pape r intends to propose new 
methods for evaluating the role of intellectual prope1iy laws in the develop
ment of creative industries and the role of those industries in the economic, 
social , and cultural development suitable for Fiji . 

Introduction 

CREATIVE I DUSTRY is made up of creativity and innovation, which are 
the intellectual products of individual creations. H.elevant and efficient 
laws provide the intellectual property rights (IPH. ) to protect creative 
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achievements. The survival of any creative industry is closely related to the 
implementation of effective IPR strategies. In the course of commercial 
structural adjustments and socioeconomic development patterns , the Fijian 
government has encouraged the development of creative industty. For 
example, the import substitution policy1 allows people to create new local 
products/services for sustainable socioeconomic development. However, 
promotion alone will not secure a bright future for creative industry. 
To promote healthy development in the creative industry, there is also 
a strong need for effective policy formulation to establish a good IPR 
environment. 

Overview of Creative Industry 

Creative industry is a collective of a broad range of activities, which include 
the cultural industries as well as all cultural or artistic productions. Cultural 
industries combine the creation, production, and commercialization of 
creative contents, which are tangible and cultural in nature. Thus, creative 
industries are those in which the consequential product or services contains 
a substantial element of artistic or creative endeavor. 

Creative industry is becoming a powerful component of modem postin
dustrial knowledge-based economies. Its profound impmtance is evident in 
the advanced industrial economies, and the information economy is already 
a leading edge from which national wealth flows and a key to improving 
competitiveness.2 Creative indust1y can provide developing countries the 
much needed increase in "human capital" that can create new parameters 
for socioeconomic development. 

According to a World Bank survey in 2003, creative industries are esti
mated to account for more than 7 percent of the world's gross domestic 
products.3 Creative industry already represents a leading sector in the 
Organisation for Economic Co-operation and Development economies, 
showing ann ual growth rates of 5-20 percent yearly.4 In the United 
Kingdom , which has the largest cultural economy in the world, the creative 
industry was generating 2.89 percent of gross value added to the UK econ
omy by 2009.5 Countries such as Australia, New Zealand, Canada, and 
Ireland have also successfully exploited the benefits of cultural industries." 

World wide, creative industries are becoming a pivotal sector of the 
economy. However, the potential of the creative industries in the Pacific 
Island Countries (PICs) remains largely untapped.6 Despite its capacity to 
assist the socioeconomic development of PICs through promoting small 
businesses, increasing employment, increasing expo1ts, and perhaps provid
ing comparative advantages in international trade, this sector is one of the 
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TABLE 1. World Trade Statistics on Creative Goods and Services, 
Creative Goods: PIC Exports 2003 to 2008. 

Exports (Free on Board, in Millions of$) Growth Rate 

Econom ic Croup 2003 2004 2005 2006 2007 2008 2003-2008 

Oceania 12 20 22 21 27 27 15.76 
Cook Islands 0 
Fij i 11 9 5 5 5 
French Polynes ia 9 16 15 20 26 
Kiribati 
New Caledonia 1 l 5.43 
PNC 0 0 
Vanuatu 0 

Source: International Monetan1 Fund ( lMF) balance of payments statistics and United 
Nations Conference on Trade and Development calc11lat.ions based on l MF balance of 
payments statistics . 

least developed. A survey conducted by the United Nations in 2008 shows 
that compared with other developing countries, PICs import more creative 
indust1y goods and services than they e:-q)ort. Tables 1 and 2 illustrate the 
number of exports and imports of creative goods and services in PICs from 
2003 to 2008. 

Based on the data shown in Tables 1 and 2, from 2003 to 2008 Fiji alone 
spent 311 million dollars in importing creative goods and services whi le 
generating only 35 million in revenue from exports. The volume of imports 
suggests that there is high demand for creative industry products. PICs 

TABLE 2. World Trade Statistics on Creative Goods and Services, 
Creative Goods: PIC Imports 2003 to 2008. 

Imports (Free on Board, in Mill ions of$ ) Growth Rate 

Economic Croup 2003 2004 2005 2006 2007 2008 2003- 2008 

Oceania 152 234 197 218 184 187 0.73 
Cook Islands 3 
Fiji 77 83 57 51 43 
F re nch Polynesia 67 68 67 67 92 
Ki1ibati 
New Caledonia 55 66 68 66 70 96 8.75 
PNC 21 18 
Vanuatu 5 

Source: l MF balance of payments statistics and Un ited Nations Conference on Trade and 
Development combined calc11lations based 0 11 IMF balance of payments statistics. 
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should realize that a system involving intellectual property rights with 
creative markets can create a new bright spot for their socioeconomic 
development. However, ve1y little has been done to protect and promote 
the creative industry in the Pacific. 

According to George and Mitchell, Pacific governments and societies 
generally do not see these industries as viable enterprises.7 They also added 
that there are ve1y limited avenues available in the Pacific for artists to seek 
vocational training, since artists tend to be self-taught and develop their 
skills through "trial and error ."H Given the intangible nature of many 
creative works , relevant policies are needed to protect the lawful beneflts 
of the participants and creative enterprises through intellectual property 
systems. In addition, many creative indust1y products are distributed by 
digital products, which are susceptible to being easily copied, resulting in 
substantial loss to the creators. Therefore, the creative indust1y needs 
bette r, more effective intellectual property protections to safeguard the 
lawful rights and interests of participants and to encourage the develop
ment of creativity and innovations. 

Present Intellectual Property Structure in Fiji 

Intellectual property (IP) laws are claimed to provide protection to the 
creators and their creations , such as literary and artistic works, symbols, 
names, images, designs, and inventive processes used in commerce. The 
current national IP regime is based on preindependence UK legislation . 
Fiji's IP system is not compliant with the Trade Related Aspects of 
Intellectual Property Rights Agreement (TRIPS ), despite Fiji being a World 
Trade Organization member since 1996. Fiji is also pa1ty to the Universal 
Copyright Convention,9 the World Intellectual Property Organization 
Convention (WIPO ), 10 the Berne Convention (Literary and Artistic Works ), 11 

the Rome Convention (Performers, Producers of Phonograms),12 and the 
Geneva Convention (Unauthorized Duplication of Phonograms).13 

The Copyright Act of 1999, Trademarks Act of 1933, Patents Act of 
1879, Merchandise Marks Act of 1933, Industry Emblem Act of 1973, and 
the United Kingdom Designs Protection Act of 1936 operate to protect the 
intellectual prope1ty rights of creators in Fiji . Geographical indications, 
protection of plant varieti es, and integrated circuit topographies, recog
nized under the TRIPS agreements , are largely not protected under any 
legislation in Fiji. During a 2006 regional consultation on the cultural 
industries in Suva, the Pacific Forum members recommended and accepted 
the need to strengthen regional cooperation and integration for IP promo
tion and protection. 14 Given the inherent disadvantageous characteristics, 
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such as size and lack of resources, regional integration may provide better 
assistance to PICs in promoting and protecting intellectual property and IP 
rights holders. 

The Relationship between Creative Industry and Intellectual 
Protection 

Intellectual property is a good tool to protect intellectual products , since 
creative indust1y is the product of intellectual activities. Innovation and 
creativi ty are the main components of creative indust1y. A creative product 
may be associated with expensive research (such as labor and materi al costs 
spent on research, design, production, etc). The high cost associated with 
some creative products is perhaps one of the reasons why a country like 
Fiji, which has limited resources, is producing ve1y few creative products. 
Therefore, it is vital for policy makers to formulate and implement suffi
cient IP protection to promote and protect the inte rests of rights holders. 
From the music industiy to the drug indust1y , intellectual property is a 
lucrative market, and both individuals and corporations have a lot to lose 
from the infringement of intellectual property rights. For example, the 
music industry yields a high economic return . According to South Pacific 
Recording, the music indust1y loses approximately $10 to $20 million each 
year as a result of piracy in Fiji. 1.5 Although these facts bring to light the 
economic losses to industries and individuals from IP inf1ingement, the 
Fijian government is far from reaching a consensus on how to address these 
issues. Therefo re, it becomes vital that a systematic and vigilant IP protec
tion system should be in place for the sustainable survival and development 
of creative indust1y. 

For sustainable development of the creative industry, the current IP 
system should be improved to comply with inte rnational IP standards. 
The mai n creative products are copyright works. In accordance with Fijian 
copyright law, the copyright is created once the work is completed .16 Unlike 
another two important IP rights, patent rights 17 and trade mark rights, is 

applications for copyright protection are required, and must be approved, 
before taking effect. This means that formal application needs to be made 
to the Fiji Intellectual Office and, depending on the individual application, 
a copyright certifi cate is issued to the rights holders. However, it is often 
difficult to adduce evidence to support such applications fo r copyrigh t. 
Therefore, it is advisable to fix the creativi ty at the beginning in written 
form and record the whole process of formation, development, and improve
ment through procedures provided by law. 
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Patents and trademarks are required by the applicable legislation to be 
registered before relevant rights can be created. These rights are thereafter 
given statutory protection. Another option sometimes preferred is to use 
trade secret practice to protect intellectual products. Trade secrets may 
work for some, but disputes can arise and may become difficult to solve in 
judicial practice. To receive protection under the law on trade secrets, it is 
important for a rights holder to prove that they are entitled to certain forms 
of production and that such production can be treated as a trade secret. 
Trade secrets also require proof that the other person possesses technology 
or operation information that is the same or similar to that of the rights 
holder. Therefore, the protection of intellectual products through trade 
secrets may require higher evidential requirements, which in turn may 
prove to be problematic. 

It is equally necessary that all participants, including the holder of any 
IPR and the IP officers and facilitators should have a sound understanding 
of IP protection and promotion . Protection alone will not be a sufficient 
indicator of a sustainable creative industry. There is a strong need for 
effective promotion and legal literacy campaigning to promote creativity. 
For example, the Fiji Intellectual Prope1ty office should be facil itating 
workshops, seminars , and legal literacy courses accessible to people 
interested or involved in the industry. 

Creative Industry and Related "IPR" Concerns 

With increasing globalization , there is a strong tendency to combine culture 
and economy. A countiy like Fiji will need to improve its cultural innova
tion ability to have any chance of competing in the cultural market. 
According to Songjie and Xinghua "a creative city needs to have the hard 
power of the development of creative industry (suitable environment that 
is fit for the cultural development) and soft power (culture heritage and the 
reality of culture, especially talents reserve) ."19 Fiji has both the soft and 
hard power; however, it is still far from enjoying the benefits of creative 
products. 

In Fiji , there are many IP issues in relation to the creative industiy that 
are hindering its ability to develop competitive advantages and to compete 
for a cultural market share. First, there is no proper IP system available in 
Fiji. Second, the current IP laws are outdated and do not comply with 
international standards . Third, the enforcement of the law against piratical 
infringements is weak and ineffective, which hinders cultural innovations 
and is not favorable to encouraging artistic workers. Fourth, there are ve1y 
few excellent cultural works with independent copyright. The difficulty is 
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that most cultural works are associated with a group of people, culture, or/ 
and religion. This creates difficulty in identifying the true rights holders 
and sometimes leaves potential creative products out of economic reach. 
Fiji imports most of its cultural products with few outstanding local works. 
Most revenue from film tickets; the sale of cable, satellite, and music rights ; 
as well as DVDs, internet, and mobile phone downloads are generated 
from importing these products and services. All technologies, like comput
ers, are from foreign companies, while popular books, even compulsory 
textbooks for teaching in primaiy, higher, and tertia1y institutions, are from 
abroad. 

Finally, there is no independent cultural brand. There are few products 
associated with brand Fiji , like Fiji Water; however they do not qualify as 
cultural products. Independent brands are the basic core of competitive
ness in the creative industry and are impmtant tools for maintaining and 
spreading national cultural products. Countries with a developed cultural 
industry all have independent brands of cultural products, for example 
American Hollywood films , Indian Bollywood films , Disney cartoons, 
French fashion designs, Korean and Japanese computer games, etc. In 
comparison , Fiji has not developed any significant independent cultural 
brands in the international cultural market. 

The New National IP Strategic Plan 

Since the promulgation of the National Intellectual Property Strategy in 
December 2011 , Fiji's IP system has entered a new phase. The IP strategy 
is a significant decision made for Fijian socioeconomic development, 
the implementation of which will determine the development direction 
of Fijian Society. At the current time of "import substitution strategy," 
economic growth pattern transition, and the promotion of local products 
and services, the creative indust1y can be properly harnessed if these 
policies are effectively implemented. 

The Fijian National IP strategy, which has been developed with the 
assistance of WIPO, aims to "ensure the establishment of an IP system," 
that "is linked as directly as possible to the pace and characteristics of social 
development and economic growth, hence social and economic develop
ment policies."20 The proposed IP strategy, if enacted, will suppo1t the 
imple mentation of a People's Cha1ter for Change, Peace, and Progress 
(PCCPP).21 The aim of the IP strategy it to first work closely with pillars 
4, 5, and 11 of the PCCPP before engaging with "sector-specific issues" 
such as culture, health , education, poverty reduction, trade, science and 
technology, agriculture, the e>..'Ploitation of traditional knowledge, and 
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bio-diversity."22 In order to achieve the first priorities, the IP strategy has 
implemented three key components: to initiate IP policies and legislative 
reforms ; to modernize the adm inistration of IP, and to strengthen the 
capacity for enforcement and regulation. It is proposed that these are to be 
implemented over a three-year period sta1iing in 2012. The implementa
tion of this IP strategy suggests that through the suppmi of a stronger IP 
system, the percentage of cultural products can increase and the contribu
tion to the economic development be larger. 

Developing Creative Industry: Solutions and Recommendations 

Creativity is a ubiquitous asset, which is deeply embedded in a country's 
social and historical context.23 This industry, if properly developed and 
utilized, can provide new oppmiunities for Fiji to develop new areas of 
wealth and employment-creation consistent with wider trends in the global 
economy. However, "the nurturing and effective harnessing of this asset 
may be just as challenging, if not more so, for policy makers."24 The biggest 
challenge faced in developing this industry is not the problem of whether 
to choose creative resources, "rather attention needs to be paid to those 
areas which offer greatest oppo1iunity for linking up with the international 
economy via the strengthening of domestic supply capabilities."2

.5 

This paper provides the following policy recommendations, which , if 
properly implemented, could assist the government to effectively promote 
and create a new economy from creative industry. 

Recommendation 1. To create the cu ltural innovation environment, 
the re needs to be a robust IP system in Fiji. An e ffective IP protection 
is essential for both domestic and international markets. Policy make rs 
together vvith the Fiji Intellectual Property Office (FIPO) should take the 
current opportunity, while the government is reviewing the IP system 
in Fiji, to make amendments to copyright, trademark, and other related 
laws. This will allow improvement in relevant property rights systems to 
safeguard intellectual products . 

Recommendation 2. In order to create effective policies for creative 
industry, government needs to build an innovation policy system. The 
current IP system in relation to the cultural industry is unde rdeveloped. 
The main reason is that we lack relevant experience in IP and IP public 
policies. Therefore, to improve the cultural innovative ability, Fijian policy 
makers, including FIPO, need to coordinate the IP system with national 
cultural , education , socioeconomic, and foreign trade policies and to 
incorporate relevant IP provisions into these policies. 

Recommendation 3. There is also a need for specialized education and 
training, including support for IP practice talents both in their own rights 
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and with an added business dimension. To effective ly harness profits from 
creative works , Fiji should establish suitable scientific and research condi
tions , research and development capacity, as well as promotion for groups 
of creative artists (for example, dance, music, costume, etc.) . Since many 
creative a1tists are not familiar with domestic and foreign IP laws and rules, 
the government, perhaps through FIPO, should try to provide workshops. 

Recommendation. 4. In order for individuals or enterprises to success
fully benefit from IP 1ights, assistance should be provided for IP manage
ment. IP in itself is not a product, but the special idea behind it is. IP 
is the way an idea or concept is expressed and the distinctive way it is 
named or described. With the advancement of technology, it is impmtant 
to understand and manage innovations and "know-how. " However, many 
enterprises do not know how to manage or handle IP related issues. 
As such, relevant governmental departments , like FIPO, should provide 
guidance to enterprises to establish a set of IP manage ment mechanisms, 
including IP application , management, dispute alerts, solutions, etc. The 
Fiji Intellectual Prope1ty Office may consider providing consulting and 
legal se rvices for IP management. 

Recommendation 5. Fiji needs to improve IP law enforcement and 
judicial protection . The enforcement of any IP regime is an important 
prerequisite for policy development in the new economy. There fore, the 
improvement of IP law enforcement and level of judicial protection can 
create a positive environment for the healthy development of the creative 
indust1y. 

Conclusion 

Today creative industry has become a pivotal indust1y for many countries 
around the world and is becoming an increasingly important pait of national 
economies both in terms of impact and size as well as job-creation and 
value added to gross domestic product. If properly harnessed, Fiji can 
benefit from creative indust1y . For example, creative indust1y can provide 
a potential source for national income and help create more sustainable 
employment. While the socioeconomic potential of creative industry is 
great and many developing countries like those in the South Pacific have 
untapped potential in this area, most, such as Fiji, are still marginal players, 
despite their rich cultural heritage and an inexhaustible pool of talent. 

As has been suggested in this paper, creative industry needs effective IP 
regimes before the fruits of this indust1y are sustainably included in the 
national economic development. Because it is in the nature of creative 
products to be more easily copied than scientific and technological prod
ucts, in order to develop, the creative indust1y requires IP protection. It is 
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necessary, therefore, to ensure that the enforcement of any IP strategy is 
cente red on the creation, use, and protection of IP. It is possible that if 
prope rly implemented and managed, the creative indust1y could become 
the new economy and a socioeconomic growth point for the South Pacific 
region . 
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COPYRIGHT PROSECUTION-THE FIJI EXPERIENCE 

Joseph Daurewa 
Film Fiji 

Since the introduction of the Copy1ight Act of Fiji in 1999 and its recent 
amendment, Fiji has seen a flu ctuation in the respect afforded to intellectual 
prope rty rights. This research looks at copyiight infringement, in particular 
movie piracy and the laws that relate to it, including the Be rne Convention , 
othe r relevant international instruments , and domestic laws. Research was 
unde1taken in assessing a recent movie piracy case, which serves as a prece
dent for movie piracy cases in Fiji. This pa1ticular case shows that Fiji is ready 
to unde1take e ffici ent and e ffective prosecutions of movie piracy cases. 
However, it also shows a lack of commitment by enforcement agencies. The 
research concludes that Fiji needs holistic comm itme nt to move fo1ward in 
protecting and respecting inte llectual prope rty rights, in particular copyi·ight. 

Introduction 

INTELLECTUAL PROPERTY exists in most facets of Fiji's society today. 
From the day-to-day music performances in the clubs, to the creation of 
a particular corporate image, the issue of intellectual property remains rel
evant. The Fiji government has made fairly significant efforts to regulate 
the recognition and protection of some forms of intellectual property rights 
in line with those that are internationally recognized. The private and 
nongovernment sectors have also played a part in this process and continue 
to do so. 

The protection of intellectual property is a broad topic. This aiticle wi ll 
focus on copyright of movies, and in particular copyright protection through 
prosecution , which is an ongoing issue in Fij i insofar as its realization is 
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concerned . The prosecution of copyright infringement has not developed 
to an expected standard, and, therefore, this article conside rs the existing 
legal framework and institutional mechanisms in relation to the prosecution 
of copyright infringement in movies. To illustrate some of the problems and 
shortcomings of the present situation , and some specificity to the bigger 
picture, it will provide some insight as to the practicality of the current legal 
framework by discussing two copyright infringement cases. 

Institutional Mechanism for Copyright Prosecution 

The three main organizations that make up the institutional mechanism for 
copyright prosecution are the Fiji Police Force, the Director of Public 
Prosecution's office (DPP's office), and the newly established Fiji Intellectual 
Property Office (FIPO). 

The Fiji Police Force is established by Section 21 of the State Services 
Decree No. 6 of 2009. 1 It also has its own legislation, which regulates 
its functions and responsibilities. According to Section 5 of the Police 
Act [Cap 85], the force, among other functions , is responsible for "the 
protection of . .. property , the prevention and detection of crime and the 
enforcement of all laws and regulations with which it is directly charged" 
(emphasis added). 

Therefore, the protection of copy1ight as a form of intellectual property 
is a fundamental role of the Fiji Police Force. In 2011 , the Fiji Police Force 
established a Copyright Division in all main police stations in Fiji.2 As a 
result, when an official complaint pertaining to copyright infringement is 
made, the officer tasked with handling copyright cases conducts and over
sees the investigation of the complaint. Once the investigation is completed, 
a case fil e is compiled and forwarded to the DPP's Office for advice 
on whether there is sufficient evidence to proceed to the charging of the 
accused.3 At the time of writing however, the Fiji police force has 
suspended fresh investigations in copyright infringement cases because of 
a shmtage of senior and experienced officers in all police stations around 
Fiji.4 

The DPP's office was a constitutional office under Fiji 's 1997 constitu
tion. After the abrogation of the 1997 constitution in April 2009,5 the DPP's 
office was established under the State Services Decree No. 6 of 2009. 
Under the said decree, the DPP's office can institute and conduct criminal 
proceedings against any person . It is under this authority that the DPP's 
office prosecutes c1iminal offenses under the Copyright Act of 1999. 
Prior to 2010, there was the informal establishment of a Copyright Unit 
that was tasked with handling copyright prosecutions. Only one copyright 
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inf1ingement case managed to reach the trial stage. It resulted in an acquit
tal , since the prosecution failed to prove that the accused had knowledge 
that the copy that he was dealing with was an infiinging copy.6 In January 
2010, the DPP's office established a formal copyright unit. The unit, 
although challenged with limited resources and lack of e>..'J)ert knowledge, 
managed to initiate ten copyright infringement cases in the Suva Magistrates 
Court, three cases in Nadi Magistrates Court, two cases in Lautoka 
Magistrates Court, and two cases in Sigatoka Magistrates Court . From all 
these cases, only two cases proceeded to full trial, and in each of these the 
respective accused persons were acquitted.7 

FIPO was approved by cabinet in April 2011 and was to be based within 
the office of the attorney general.M The cabinet based its decision on a 
submission made by the Attorney General, Mr. Aiyaz Sayed-Khaiyum, in 
which he e>..'J)lained that Fiji is a state party to the World Intellectual 
Property Organization (WIPO) and is a signatory to a number of interna
tional treaties and conventions governing intellectual property, including 
the Trade Related Aspects of Intellectual Property Rights Agreement 
(TRIPS ). The attorney general also pointed out that because the majority 
of Fiji's intellectual prope1ty laws continue to be a relic of the colonial era, 
and have not been revised since their original enactment, Fiji 's current 
intellectual prope1ty regime does not fully comply with its international 
treaty obligations, including in particular, the TRIPS Agreement. The 
Attorney General also highlighted that government departments have been 
separately managing intellectual prope1ty 1ights without much coordina
tion. Consequently, the establishment of FIPO should see a better manage
ment of intellectual property issues among government departments by 
having ready access to the necessary legal resources.9 

A National Steering Committee was also established by government to 
oversee the foundation , staffing, management, and administration of FIPO, 
in consultation with WIPO. By August 2012, a senior officer from the Fiji 
police force was transferred to FIPO to assist Mr. Terence O'Neil Joyce, 
the manager of FIPO, in the investigation of copyright infringement cases 
and other tasks. Despite these latest developments in FIPO, it has yet to 
achieve full operation because of the confusion that exists in relation to its 
functions. In particular, there appears to be a general confusion among the 
public, which seems to believe that the Fiji Police Force are still responsi
ble for the investigation of copyright infringement cases. A program of 
public awareness raising may be necessary in order to educate the public, 
in pa1ticular copyright owners or custodians of copyrights , about the role 
and functions of FIPO. 
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Legal Framework for Copyright Prosecution 

International law has served, among other fundam ental purposes, to pro
vide guidelines and standards for Fiji 's domestic laws. According to the Fiji 
National Intellectual Property Strategy Report Draft 1, which was submitted 
to the World Intellectual Property Organization in 2011, F iji has ratified 
the following intellectual property treaties and conventions: 

(1) World Trade Organisation and the TRIPS Agreement since January 
1996. 

(2) Universal Copyright Convention since December 1971. 
(3) WIPO Convention, since March 1972. 
(4) Berne Convention (Litera1y and Artistic Works ), since December 

1971. 
(5) Rome Convention (Performers , Producers of Phonograms and 

Broadcasting Organizations ), since April 1972. 
(6) Geneva Convention (Unauthorized Duplication of Phonograrns), 

since April 1973. 

Since the ratification of the above treaties and conventions in Fiji, there 
are fundam ental principles that have been adopted and incorporated into 
national law through the Copyright Act. For example, the duration or term 
of protection of a copyright being fifty years as stipulated in Article 7 of the 
Berne Convention is renected in Section 22 of the Copyright Act. The act 
was enacted in 1999 and came into force in July 2000. A broad spectrum 
of copyright issues are provided for in the act, but for the pu1poses of this 
article I will focus on the criminal provisions that exist in the act, since they 
provide for prosecutions of copyright infringements in Fiji. 

Division 5 of the act provides for criminal offences. Section 121(1) 
focuses on c1iminal liability for dealing vvith infringing copies. An object is 
an infringing copy if its making constitutes an infringement of the copyright 
in the work in question. 10 Section 121(1) is the provision that the DPP's 
office uses when charging accused persons who are all egedly engaged 
in the illegal dealing of inflinging copies. The other characteristic of this 
particular subsection is that it outlines the various ways of dealing with an 
infringing copy or copies .11 

Since 2007, the DPP's office has focused on four aspects of the essential 
characte1istics of Section 121( 1), wh ich prosecutors are to consider when 
handling copyright infringement cases. These aspects were also used to 
educate the Criminal Investigations Department of the Fiji police force 
and relevant stakeholders that dealt with copyright infringement cases. 12 

They are as follows: 
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(a) That copyright should exist in the work or subject matter; 
(b ) That the person dealt with the copyright in the work in a way that 

would infringe it; 
(c) That this article or object is an infringing copy; 
(d) That the person knows or ought reasonably to have known that it is 

an infringing copy. 13 

All the characteristics except characteristic (b) apply to all subsections 
under Section 121(1). Characteristic (b) is viewed as the act or manner in 
which the copyrighted work was infringed. For example, the act under 
Section 12l( l )(a) relates to the making an infringing copy for sale, whereas 
the act under Section 12l(l )(b) relates to the impmting of an infringing 
copy. 

The Copy1ight Amendment Decree came into force in September 2009 
and was introduced to primarily address fundamental issues in copyright 
that were considered not to be adequately provided for in the Copyright 
Act. One of these was the issue of proving who the copyright owner is 
during criminal proceedings. Generally, prosecutions for offences under 
Section 121(1) of the Copyright Act in relation to overseas copyrighted 
works were unsuccessful due to the difficulty of proving who the copy1ight 
owner was and, equally, that the defendant had no license in the work. 14 

Section 126 of the Copyright Act requires the copyright owner to give evi
dence in court, and so it was difficult for the state with its limited resources 
to bring the copyright owner from overseas to Fiji to confirm ownership 
over the copy1ighted work. However, when the Copyright Amendment 
Decree was passed in 2009, a big administrative burden was lifted off the 
state. The effect of Section 2 of the said decree meant that prosecution had 
only to bring to court an original copy of the movie that was the subject of 
the proceedings and show the comt the name of the copyright owner and 
other required details , which appeared on the surface of the original copy. 
This was done to achieve two legal aims. First, it was to prove who the 
copyright owner was. Second, after showing the court who the copyright 
owner was , the burden of proof would naturally shift to the defense to 
prove that he or she had the license or authority from the copyright owner 
to deal with the copyrighted work. 

The introduction of the Copyright Amendment Decree in 2009 com
pelled the Office of the Director of Public Prosecutions to apply its provi
sions in all the courts of law in Fiji. But because it was novel, the initial 
focus was restricted to the cases investigated in Suva, since the Copyright 
Unit within the Office of the Director of Public Prosecutions was primarily 
based in Suva. The following cases are classic examples of prosecutions. 
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Reality on the Ground (Case Studies) 

The Case ofYogesh Lal 15 

Mr. Yogesh Lal, the accused in this case, was charged with the offense of 
dealing in infonging copies contrary to Section 12l(l )(d)( i) of the Copyiight 
Act of 1999. The prosecution alleged that he was offering for sale three 
infringing copies in DVD format of the movie Clash of the Titans , which 
was owned by Warner Brothers Entertainment and Legendary Pictures. 

When the matter proceeded to trial , the prosecution advised the learned 
magistrate that since this was the first copy1ight infringement case to reach 
tiial after the Copyright Amendment Decree 2009 came into effect, the 
prosecution was going to rely on the provisions of the said decree to prove 
who the copyright owner was. This was accepted by the court. During judg
ment, the court confirmed the applicability of the Copyi·ight Amendment 
Decree as conducted by prosecution. But the accused was acquitted because 
there was no evidence pertaining to the actual sale (as requ ired for 
"dealing") of the infringing copies. 16 

The Case of Dharrnend Ra11w 17 

Mr. Dharmend Rama, the accused in this case, was charged vvith four 
counts of dealing in infringing copies contrary to Section 12l(l )(d)(i) of the 
Copyright Act of 1999. The prosecution alleged that the accused had 
offered for sale six infringing copies of the movie Sherlock Holmes, copy
right belonging to Warner Brothers Ente1tainment; ten infringing copies of 
the movie 2012 , copyright owned by Columbia Pictures; nine infringing 
copies of the movie Legion, copyright owned by Bold Films; and eight 
infringing copies of the movie This ls It , copyright of which was owned by 
The Michael Jackson Company. 

The accused pleaded guilty to all the counts in the charge, and the 
matter was set for sentencing. During sentencing, the learned magistrate 
acquitted the accused because the prosecution had failed to meet the 
required standard of proof in their submission of the summary of the facts. 
A summary of facts for any criminal case after a plea of guilt has been 
entered in a court of law should show the relevant elements of the offense(s) 
in the charge. The ele ments of an offense when put together make up the 
offense. However, in this case, the prosecution argued that the summary 
of facts included all the elements of the offense(s) in the charge. This claim 
was not acceptable to the magistrate . The consequent acquittal resulted in 
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the decision being appealed to the high court of Fiji. However, at the time 
of writing, the Director of Public Prosecutions has not yet endorsed the 
filing of the appeal, much to the frustration of stakeholders. In pa1t this is 
because of problems of understaffing and the management of caseloads . 
But it is also indicative of the challenges that advocates of stronger copy
right enforcement face in t1ying to ensure that all the agencies involved in 
cop)'li ght enforcement share the same commitment to making cop)'l·ight 
laws work successfully in F iji . 

Conclusion 

Fiji currently possesses the institutional mechanism and normative legal 
framework to combat copyright inf1ingement in movies, but whether these 
are sufflciently adequate in the ongoing fight against movie piracy is a ques
tion of contention. This article has demonstrated that the Fiji Police Force, 
the DPP's Office, and FIPO have made effo1ts to combat copyright infringe
ment. However, this research has also highlighted some major challenges 
to the reali zation of copyright prosecution in Fiji. The notion that the Fiji 
police force and FIPO are mandated to carry out the same task of investi
gating copyright infringement has caused some confusion, and this has 
contributed to the current situation where there have been no copyright 
infringement cases investigated and brought before the courts during 2012. 
The policy make rs and those in control of the institutional mechanisms 
must make a move to educate all personnel concerned about the signifi
cance of copyright and the harmful effects of its infringement. The enforce
ment agencies, in particular the agencies referred to above, that make up 
the institutional mechanism for copyright prosecution in Fiji need to lobby 
for specialized training for the agencies so that there is uniformity in the 
mind-set and attitude toward the understanding of cop)'l·ight. The fact that 
Fiji ratified relevant international legal instruments close to half a century 
ago and domesticated its fundamental copyright principles over a decade 
ago implies a lack of political will to combat copyright infringement. The 
establishment of FIPO is worthy of praise, but the fact that its functions 
and status are yet to be placed on a formal footing through legislation shows 
that the wheels of justice have in some respects ground to a halt for victims 
of copyright infringement cases. While in a general sense, Fiji has been 
moving forward with the respect for copyright through the prosecution 
of cop)'l·ight infringement cases, essentially it needs successful copyright 
prosecutions in order to send out a clear message to the public that dealing 
in copyright infringement objects will not be tolerated under the law. 
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Globalization poses new ciuestions regarding the relation behveen copyright 
law and education. In an Info rmation Comm unication Technology (lCT ) envi
ronme nt, a key issue is how education can best bene fit from the educational 
resources available while still obse1v ing laws such as copyright. Changing 
trends and the digitalization of resources has added new challenges in the area 
of education, especially in the Pacific Island Countries. The use of Inte rnet 
search, online database, and electronic resources has grown wi th the advance
ment of these technologies. This pape r illustrates some of the challenges that 
exist in smalle r nations such as F iji , by reporting on some e mpirical research 
unde1iaken by the authors at Fiji National University. 

Introduction 

COPYRIGHT RE Q UIRE S an ori ginal work of authorship to be fixed in a tan
gible medium of expression from which it can be perceived either directly 
or with the aid of a machine or device. Copyright protects the form of 
exp ression only and does not extend to the idea or concept underlying the 
work. It includes the foll owing: litera1y works, such as educational mate rials 
and computer programs; musical works, including any accompanyi ng words; 
dramati c works, including any accompanying music; pictmial , graphic, and 
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sculptural works; motion pictures and other audiovisual works; sound 
recordings; architectural works; and more. 

Facts cannot be copyrighted. However, the creative se lection , coordina
tion , and arrangement of information and mate1ials forming a database 
or compilation may be protected by copyright. Note, however, that the 
copyright protection on ly extends to the creative aspect, not to the facts 
contained in the database or compilation (Kle in and Hodge 2008). 

A copyright is the exclusive rights to distribute, display, perform , or 
reproduce an original work in copies or to prepare derivative works based 
on the work. The copyright gives the owner of the copyright the exclusive 
right to distribute copies or phone records of the copyrighted work to the 
public by sale or other transfe r of ownership , or by rental, lease, or lending; 
that is , to perform the copyrighted work publicly, in the case of literary, 
musical , dramatic, and choreographic works , pantomimes, motion pictures, 
and other audiovisual works. 

A fair use of a copyrighted work may include the practice of any of the 
exclusive lights provided by copyright, for example, reproduction , for 
pmvoses such as critical comment, news reporting, teaching (including 
multiple copies for classroom use), scholarship , or research. These are the 
four factors that should be evaluated on a case-by-case basis in order to 
determine whether a specific use is fair use: 

l. The pmvose and character of the use, including whether such use is 
of a commercial nature or is for nonprofit educational purposes; 

2. The nature of the copyrighted work; 
3. The amount and substantiali ty of the portion used in relation to the 

copyrighted work as a whole; and 
4. The effect of the use upon the potential market for, or value of, the 

copyrighted work. 

The distinction between fair use and infringement can be unclear and 
cannot be easily defin ed. There is no right number of words , lines, or notes 
that qualify as a fair use (Nair 2012). Indeed, it has been suggested 
that clarity on this issue is covertly weakened by the conservative nature of 
academics and policies that avoid confronting the copyiight issue (Trosow 
2010). 

Work that might be copyright but is in the public domain may be used 
by anyone, anywhere, anytime without permission, license, or royalty pay
ment. Public release, disclosure and dissemination describe the availability 
of a work. Publicly released, disclosed, or disseminated information may, 
however, be owned and protected by copyright and, therefore, not be in 
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the public domain. This may be particularly relevant in the context of 
education because of the prevalence and popularity of Internet searches by 
students. 

The Internet is another form of publishing or disseminating information ; 
therefore, copyright appl ies to Web sites, e-mail messages, Web-based 
music, and more. The fact that the Inte rnet provides easy access to the 
information does not mean that the information is in the public domain or 
is available without limitations. Copyrighted works found on the Internet 
should be treated the same as copyrighted works found in other media. 

If the publisher has made original and creative contributions to the 
published work, the publisher may have some rights posted on the public 
websites. The fair use principle applies to materials and use of works found 
or placed on the Internet. The same factors will be considered as for fair 
use in print. As in the print environment, it is not necessary for an author 
to include a copyright statement on the material in order for the work to 
maintain its copyright protection . Howeve r, notices may be found on the 
home page of a Web site or on special terms and conditions pages that 
provide for specific uses. It is a good practice to provide notice whenever 
possible, even though it is not required. In addition, there may be disclaim
ers and use notices that apply to use of the material. Many organizations 
encourage links by posting terms and conditions and "how-to" instructions 
on their Web sites, usually under the headings of Copyright, Legal Notices, 
or About Us. 1 

Literature: The Contemporary Context of Education 

The digitization of creative content poses a more serious challenge to copy
right law than other technological advances to date. The challenge is that 
digital technologies continue to increase the ways in which individuals can 
consume and enjoy creative works, for example, by "ripping" music files 
from a compact disc (CD) to store on a computer or portable music device, 
despite the fact that copyright law does not explicitly permit those uses 
without the authorization of the copyright owner. At the same time, how
ever, advances in digital technologies provide copyright owners with grow
ing capacity to either restrict or charge for subsequent uses of their creative 
works. 

Copyrighted works in digital form can be flawlessly and inexpensively 
reproduced and instantaneously distributed worldwide. Copy1ight holders 
consequently fea r that unauthorized copying and redistribution of their 
works wi ll cause their economic returns to decline.2 

Copyright issues related to university research output in the form of 
theses and dissertations have been the subject of considerable discussion 
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among researchers and academ ics. Theses and dissertations have long been 
regarded as the basis of university research , as has the publication of schol
arly works. Traditionally, authors create and produce intellectual outputs, 
which will be marketed or distributed by the publishers and which libraries 
will collect, preserve, organize, and disseminate. They arise from particular 
needs within a society, and their types and functions refl ect the diversity 
within the society. This gives rise to the idea that libraries are institutions 
that assist their users in deriving and accessing in formation (Chidi 2012). 
Where these sources of information are digitalized or held as electronic 
copies there are concerns about copyright because digital documents can 
be easily downloaded and reused (Vijayakumar, Murthy, and Khan 2005). 

In many Pacific Island countries, of which Fiji is an example, the devel
opment of library and information services in universities has not really 
been sufficiently resourced to deal with the rising student enrollment num
bers. Consequently, academic and administrative staff of unive rsities in the 
region are increasingly adopting strategies other than using the university 
library to obtain information. These strategies may involve getting the 
material directly from publishers , downloading or photocopying journals 
a1ticles, opting for reprints, personal subscriptions to journals, and depend
ing more on freeware databases. This leads to the situation where academic 
staff may rarely visit or access materials from the library. There is an 
increase dependence on lecture notes and handouts as well as photocopy
ing of textbooks in Fiji and the Pacific region (Ou ma and Sihanya 2009). 

Although it has been suggested that undergraduate students need infor
mation to improve their social, economic, and political experi ences and that 
this information is best retrieved from libraries , access to information out
side of the library setting means that many of the advantages of library 
use are being lost. In particular, whereas previously staff and students may 
have familiarized themselves with their obligations under copyright law 
in libraries and consequently been able to respond to queries that relate to 
copyright issues, this is no longer necessarily the case. Although there may 
be copyright policies and procedures in place to meet legal obligations to 
prevent and rectify unlawful use of copyiight material (for example, regula
tions regarding plagiarism by students) and that are directed at promoting 
a positive, ethical, and copyiight compliant culture, as well as procedures 
established for the use of all works in the libra1y 's collection that will ensure 
copyright compliance, if staff and students are actually not using the library, 
fi.1rther steps may need to be taken. For example, where there are comput
ers, photocopiers , scanners, and piinters for users to download, print, scan , 
or copy copy1ight material, copy1ight compliance should be encouraged by 
providing information on copyright by means of prominent notices at these 
locations (Moore 2010). 



Copy1ight Law and Education in F iji 117 

Although the re is copy protection for software and the digitalization of 
content, there are also numerous override programs avai lable for download 
or purchase by compute r use rs . Indeed, many business end users have 
reacted so negative ly against copy protection that software publishe rs have 
been forced to unprotect unsold software and to offer registered holders' 
unprotected copies in return for protected ones. As a result, software pub
lishe rs are often frustrated in the ir efforts to commercialize intellectual 
property for the use of public domain , freeware, and shareware industry. 
The distribution of free software goes against the commercialization of 
intellectual property once it leaves the head of the creator, reverts imme
diately and by definition to the public domain. There is also the view that 
compensation of the author should be voluntary on the part of the end user. 
The sheer force of practice appears to be ove1whelming the software field, 
so great is the number of public domain programs available via hundreds 
if not thousands of digital contents. If the current trends continue, this will 
lead to software not being purchased or licensed, in much the same way 
that original copies of books are not getting sold in the market because of 
illegal copies (Geist 2010). 

Methodology 

This paper is w1itten on the basis of the survey conducted at the Fiji 
National University among its students . Two hundred and fifty-on e ques
tionnaires were circulated to students at two main locations: Suva and 
Lautoka campus in Fij i. The questionnaire had four main components, 
which required the students to address their attitudes toward, first , general 
access to the Internet and downloading capacities; second, the information 
found on the Internet; third, the free ly available digital information on the 
Internet; and, fina lly, the digital content on the Internet and how it is used 
when students pay for the content. 

Out of 251 questionnaires collected, fifty-on e questionnaires were dis
carded because they were incomplete. The remaining sample of 200 ques
tionnaires was used to generali ze the analysis for the use of digital content 
and the use of Information Communication Technology (ICT) fac ilities at 
the local university and to evaluate copyright use and infringements. The 
Statistical Package for Social Science (SPSS ) was used to analyze the data. 

Analysis and Discussion 

The fu ll analysis is based on 200 questionnaires. The students who responded 
ranged from certificate , diploma, and bachelor leve l students from Suva 



118 Pacific Studies , Vol. 36, Nos. 1/2- Apr./Aug. 2013 

and Lautoka campuses . Forty-three percent of the students were first year 
or new to the terti ary education system. The remai ning 57 pe rcent were 
a combination of second and third year students . The responses to the 
questions asked are indicated below. 

General Use of ICT on Campus 

The use of the Internet on campus either in the computer laboratories or 
via use of personal laptops of students revealed that 88 percent of students 
have access to the Internet, whi le 12 percent of the 200 said they did not 
have access to the Internet. The reason for the 12 percent without Internet 
access could be linked to fewer interactions in the computer labs-where 
Internet access is always available, or the use of personal laptops on campus 
without Internet connectivity. 

The main use of ICT facilities and in particular the use of software or 
downloads from the Internet was predominantly done at home: 46 percent 
of respondents indicated that they preferred home for such activities. 
Another 9 percent did the same from business or the workplace, but 46 
percent also used other places such as university library, campus computer 
laboratories, and Internet cafes. 

The different type of software enquires made by the sample varied. The 
follovving were given as the types of software being accessed: 

l. Business applications such as accounting packages, email systems, 
and office suites were downloaded by 42 percent of respondents. 

2. Games and ente1tainment from the Internet for home and personal 
use were downloaded by 40 percent of respondents 

3. Mate1ial for home studies and education, research, and assignments 
were downloaded by 30 percent of respondents. 

4. Programs for personal use and productivity such as budget and money 
management, horoscope, chatting, calculation of tax, and other 
purposes accounted for 11 percent. 

5. Finally, utilities such as downloading the antivirus , system utilities 
fi les, open source software, and others for a laptop or personal 
computer (PC), accounted for 58 percent of downloads. 

The respondents had options to select more than one category of down
load, and most respondents indicated two or more options, so there is some 
overlap in these percentages. 

While using the Internet, 17 percent of users stated that they were able 
to electronically purchase software that was li cense protected, 23 percent 
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opted for limited use of license, 37 percent went for the chats on the 
Inte rnet, 16 percent for fil e dm'Vnloading, and 26 percent depended 
on emails from others with downloads. Of all these methods of acquiring 
software, the re were 29 percent or more respondents communicating with 
and getting the software from the distributors or retaile rs and application 
se rvice provide rs rathe r than getting software from software publishe rs. 
Only 22 percent and 19 percent were actually buying online . 

Thirty-seven pe rcent of respondents indicated that within a time period 
of two years they downloaded between one and five downloads. Twenty
eight percent indicated that they only downloaded once or not at all in the 
same period, 20 percent indicted bet\'leen five and twenty-five downloads , 
and 14 percent more than h'lenty-flve. Asked to indicate how long ago prior 
to the questionnaire the acquisition of sofh'lare was , 84 percent recorded 
this as being beh'Veen the last ten days and a month , while 16 percent 
responded h'lo years. 

The p1imary use of the sofh'Vare declared by 78 percent was for personal 
use, 18 percent was for professional use, and 2 percent of use was for file 
swapping or trading. The other 2 percent did not specify their reasons. 
Thirty-seven percent of respondents used software for redistribution , while 
63 percent did not redistribute soft\'lare. The amount of redistribution 
among this 37 percent was one to five times for 53 percent of this group 
and once only for 28 percent, while more than five times accounted for 19 
percent. Those who indicated that they did redistribute soft\'lare indicated 
that they had mostly done this recently, within the previous ten days to the 
last month: 85 percent. Of this recent redistribution activity, this was mainly 
for copies of CDs and email copies: 53 percent of the group. Othe rs pur
poses were significantly less, vvith approximately 8 percent each for chat, 
file downloads, using personal digital assistants, peer-to-peer transfers, or 
posting on Web sites. 

JCT Use Evaluation 

All students at the un ive rsity are given the freedom of use of ICT faci lities 
available on campus and to students at home. The responses from students 
also indicated that the students proceeding from secondary to tertiary level, 
or already at university and progressing through their studies, exercised 
choices on how to use the Inte rnet and what to download, and these choic
es were freely expressed. It was also apparent that the students preferred 
not to buy online but to evaluate the ir options of getting the sof'r.vare 
from distiibutors . The survey reveals that 14 percent of the students also 
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dov.rnload quite extensively, with more than twenty-five do\.\'Tl loads in the 
most recent pe1iod of the last ten days to last month. 

The fact that 63 percent of the students indicated that they do not 
distribute downloads to which they have access suggests that students 
may be mindful of the use of downloaded mate ri al. The recLstribution is 
significantly lower here. 

Attitude of Copyright Effect on Students 

The analysis is sho\.\'TI in Table l. 
Asked to express their views on the application of copy1ight restrictions 

to mateiial on the Internet, a number of different views were expressed by 
the sample. The suggestion that all the information provided on the Internet 
should be totally free was strongly suppo1ted by 55 percent of the students. 
The downloading of information from Web sites that are avai lable only by 
subscription was strongly suppmted by 34 percent and somewhat agreed to 
by 36 percent of students. Fifty-three percent of the students strongly 
agreed with the proposal that they did not knowingly violate the copyright 
laws, and 52 percent strongly agree that information on the Internet should 
be copyiighted as the property of the author and sources. 

Seventy-six percent of students strongly agreed or somewhat agreed that 
it is okay to share printed material such as that in magazines and newspa
pers even if the subsciiption is on ly paid by one person. Forty eight percent 
of students strongly agreed that they should never share downloaded soft
ware without proper li censes while 27 percent of the students strongly 
agreed that sharing of the above mentioned on the Inte rnet would not hurt 
anyone. Thiity percent also agreed generally that they changed dates of 
their PCs for using sofo,.,are against the expiration of the software license. 
A large percentage (79 percent) also agreed or somewhat agreed that news
worthy articles should be free and freely accessible. Sharing information 
from the Internet with fri ends and family was supported by 59 percent. 

There is some negativity about software being expensive, wh ich was seen 
to justify sharing, and similarly that when software gets outdated it can be 
expensive to acquire new ve rsions. This approach is suppo1t ed by the fact 
that 75 percent of students preferred to just borrow the downloaded mate
rial for short te rm use. Another 55 percent thought that most subscribed 
sites online were not worth the cost. 

That there should be stricter regulations to protect copyright was a pro
posal with which 77 percent of the students agreed generally. Approximately 
55 percent thought that information should be sold just like any other 
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TABLE 1. Attitudes toward Copyright Expressed in Percentages. 

Neither 
Strongly Somewhat Agree/ Somewhat Strongly 

Agree Agree Disagree Disagree Disagree 

In fo free on Inte rnet 55 26 6 8 5 
Not violate copy1ight law 53 21 12 6 8 
Ok to share down loaded info 34 36 11 8 11 
Internet info should be 52 25 11 5 7 

copyii ghted 
Ok to share p1inted mate rial 37 39 12 5 7 
Never share downloaded 48 25 13 7 7 

software 
Expensive software so share 44 28 13 6 9 
Quickly out-dated software so 31 35 14 9 11 

share 
Share software won't hu1t 27 22 20 17 14 

anyone 
Sho1t term purpose, borrow 42 33 12 6 7 

software 
Subsc1iption based site: not 29 26 23 13 9 

WOJth it 
Online and normal subscription 24 37 18 9 12 

is no diffe rent 
In fo not to be shared on 30 22 22 ll 15 

Internet 
Copied CD borrowed 24 30 15 15 16 
St1icter regulation for Inte rnet 44 33 10 6 7 

copyiight 
Changed date to use expired 15 15 17 14 39 

software 
No fees fo r Internet of print 43 36 8 6 7 

mate1ial 
In fo should be sold like any 28 28 25 10 9 

other material 
Internet use rs violate copy right 43 26 12 7 12 

laws at some ti me 
Copy/share info off Inte rnet is 23 31 21 9 16 

ok 
Copy1ight should not be applied 19 20 23 11 27 

to anything on Inte rnet 

product online. Sixty-nine percent also agreed generally that there is always 
a violation of copyright laws at some point in time while on li ne. Finally, 
there were 38 percent who generally disagreed that anything found on the 
Internet should be copyrighted. 
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Free Digital Content 

Most of the students have free access to digital contents from home. Only 
30 percent do not have access to free digital content. This free information 
is accessed, downloaded, and redistributed. 

The primary recipients of this redistribution are mostly the fri ends and 
family of students. Only 15 percent is used for business and colleagues and 
the rest, 85 percent, is redistributed knowing where the sofh-vare is being 
sent to. The type of information that is being shared here is in the form of 
Web site addresses, uniform resource locators, or links. The amount of 
copying of digitalized mate1ial ranged from 29 percent admitting that a 
small portion was copied; 30 percent acknowledging that they copied a 
substantial amount; and 34 percent of students admitting to posting entire 
documents to peer to peer. 

Paid Digital Contents 

Thirty percent of the students indicated that they use digital content for 
which they pay, having subscribed to the Web site, and that they are paying 
for the access. However, out of the total sample 54 percent still do not have 
paid digital content. For those with access to paid content, this was not 
accessed daily and but more usually once a week (38 percent) or infre
quently (30 percent). Whether the digital content providers allows or does 
not allow redistribution is not clear among the students, since 66 percent 
responded "don 't know. " 

The distribution pattern for paid digital content is ve ry similar to the 
distribution of free content; hence students tend to redistribute more to 
friends and family, and in such cases may be sending full documents . There 
seems to be lower awareness of students toward copyright issues here 
because when they receive copies from others, recipient students opted not 
to subscribe or get their own copy themselves. This represented 30 percent 
of respondents. However, approximately 22 percent of the students are 
able to understand that licenses and terms and conditions can pri01itize 
purchasing of copyrighted work effectively. 

Conclusion 

From the analysis done using the sample of undergraduate students from 
Fiji National University, 72 percent of the students agreed that they should 
not violate copyright laws. The responses indicated that the majrnity of the 
students are aware of the copyright terms and conditions. eve1theless, this 
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study reveals that for reasons beyond their control, for example, the cost of 
most licensed software material , which is expensive for the average student, 
most students tend to infringe on copyright laws, mostly by using borrowed 
downloaded material. 

Also the research shows that 77 percent of students from the under
graduate sample taken agreed that there should be stricter regulations to 
protect copyright material , which indicates that their level of awareness 
about the copyright laws is fairly high. 

Despite a high awareness of copyright and a general support for copy
right protection, the majority of these undergraduate students infringe 
copyright laws due to the high cost of original , licensed, learning resources 
plus the scarcity of these. It is therefore very impmtant that university 
libraries play an important role in this matter to provide the students with 
the learning resources they need. 

It is recommended that libraries can comply with the country's copyright 
laws and allow undergraduates to access learning resources. Libra1ies can 
set out the copyright guidelines that users, either staff or undergraduates, 
should comply with when they use the library resources through their 
Web sites. For example, you can access the Fiji National University library 
copyright terms and conditions through the Web site link. 

Computers make it possible to reproduce protected copyrighted 
material digitally and transmit it to and from anywhere in the world using 
the common networks, ve1y fast. The Digital Millennium Copyright Act 
provides specific laws in Australia to com bat digital copyright infringe
ments. However, in Fiji the law related to educational establishments and 
libra1ies on renting digital resources for educational purposes is governed 
by sections 73 and 74 of the Fiji Copyright Act of 1999. 

It is also recommended that all this information should be disseminated 
to students when they enroll at university in order to avoid violations of 
copyright terms and conditions. The corporate and private sectors are 
ve1y mindful of the way copyright laws are violated in Fiji. For example, 
the Web site of Vodafone Fiji3 is used to communicate the terms and 
conditions to its customers , who have to register with the website. 

NOTES 

l. For example, the local online newspape r link is http://www.Hjitimes.com . 

2. Copy1ight Issues in Digital Media: August 2004. 

3. The Vodafone Fiji website link for the Terms and Conditions: http://www.vodafone. 
com. fjlpages .cfm/gene ral/te rms-condi tions. h tm I. 
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REGULATION OF ACCESS TO GENETIC RESOURCES AND 
ASSOCIATED TRADITIONAL KNOWLEDGE: APPROACHES 

AND CHALLENGES IN THE SOUTH PACIFIC 

Yuri Suzuki 
Macquarie University 

Regulato ry frameworks regarding access to genetic resources and associated 
traditional knowledge (TK) with access and fai r and equitable benellt sha1ing 
(ABS ) are of inte rnational signillcance because of their social, economic, and 
cultural implications for local communities in general and the South Pacifi c 
count ries in pa1ticular. This has led to development of an international regime 
specifically add ressing ABS and to regional and national initiatives in count1ies 
including Vanuatu. The main aim of th is paper is to examine the cu rrent posi
tion of regulato1y frameworks that address the issue of access to genetic 
resources and associated TK in Vanuatu . This pape r wi ll highlight approaches 
taken in Vanuatu , examine strengths and weaknesses of the legal and adm in
istrative fram ework, and provide recommendations fo r the future. 

Introduction 

THE SOUTH PACIFIC REG ION comprises small island countries with indig
enous populations. Reliance of South Pacific societies upon biological 
dive rsity and its components for economic and sociocultural use is evident. 
For example, Regenvanu argues that 80 percent of the population in 
Vanuatu "satisfies most of their food and other requirements from their 
ancestral land and seas, using traditional methods of agriculture and other 
forms of resource utilization and conservation." 1 In addition , one of the 
most recent swveys of the area, conducted by Braclacs , Heilmann, and 
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Weckerle, suggests that there are many different types of medicinal tradi
tional knowledge (TK) used by specialists , including people of high rank in 
the local social system, and such knowledge is also widely used by villagers 
throughout Vanuatu. 2 It is also evident that there is an unbreakable link 
between genetic resources (GR) and associated TK on the one hand, and 
local social , economic, and legal systems-such as traditional leadership 
and customary law and procedure-on the other.3 However, the majority 
of South Pacific countries are developing countries, and some of them are 
least developed countries. As Techera has said, these countries encounter 
a number of challenges such as "pressure from the process of globalization 
and modernization , as well as population growth, development and envi
ronmental development. "'1 In addressing these challenges, it has been 
acknowledged that the empowerment of indigenous and local comm unities 
is essential for conservation and sustainable use of biological diversity5 and 
also for sustainable development of the South Pacific countries. In particu
lar, a number of studies show that empowerment and involvement of such 
groups has led to success in the management of natural resources while 
improving the livelihood of such groups.6 It follows , in relation to the con
trol of the exploitation of biological resources, including genetic resources 
and associated TK, that if indigenous and local communities are involved 
and benefits are shared in an equitable way, sustainable use of such 
resources may be achieved.7 Therefore, regulation of access to GR and 
associated TK with access and fair and equitable benefit sharing (ABS ) is 
of international significance, having particular social, economic, and cul 
tural implications for South Pacific countries and their local communities. 

The international regime on the sharing of benefits arising from the use 
of genetic resources and associated TK established by the Convention on 
Biological Diversity 1992 (CBD)8 has entered a new phase, namely, that of 
domestic implementation, as a result of the recent adoption of the Nagoya 
Protocol on Access to Genetic Resources and the Fair and Equitable 
Sharing of Benefits Arising from their Utilization to the Convention on 
Biological Diversity 2010 (Nagoya Protocol).9 Despite this , it remains an 
elusive task for contracting paities to the convention to identify an effective 
legal strategy for implementing ABS at the regional and national levels. 

The focus of this paper is the regulation of access to genetic resources 
and associated TK in Vanuatu, and the role that legislation and other 
regulatory fram eworks play in ensuring the empowerment and involvement 
of the indigenous and local communities concerned. Key regulatory gaps 
and challenges will be addressed, and recommendations will be made for 
the future. 
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Legal, Policy, and Administrative Framework 

Vanuatu has ratified the CBD and has signed the Nagoya Protocol. The 
CBD has three aims: conservation of biodiversity, sustainable use of its 
components, and fai r and equitable sharing of benefits arising from the use 
of genetic resources. 10 In relation to the third aim , the convention provides 
a conceptual framework, as well as basic rights and duties for states, for 
addressing how access to genetic resources and TK is regulated and how 
benefits resulting from the use of such resources can be shared between 
the resource providers and resource users. The CBD affirms the sovereign 
1ight of a state over its natural resources and specifies the authority of a 
state to regulate access to genetic resources .11 It addresses the basic obliga
tion of a state in relation to access, which is based upon the intention of 
linking the ABS system and the first two goals of the convention. 12 It also 
provides that access to genetic resources is given vvith the prior informed 
consent of the party providing the genetic resources, 13 through its compe
tent national authority(ies) , unless otherwise determined by that party. 14 

Further, once prior informed consent is granted, the CBD provides that 
access is upon mutually agreed terms between the party providing genetic 
resources and the prospective user of the resources. 15 The convention 
further draws attention to benefit sharing and it states that benefit sharing 
arising from the use of genetic resources must be upon mutually agreed 
tenns.16 Ratification of the convention certainly led to development of 
legislative and policy frameworks in Vanuatu. Vanuatu has a legislative 
fram ework that regulates access to genetic resources and associated TK. 
In addition, regulations related to intellectual property and a new law 
that addresses TK in particular have been developed, including regulations 
pertaining to access to TK with equitable benefit sharing. 

Vanuatu signed the Nagoya Protocol in November 2011. Going beyond 
the CBD, the protocol establishes an obligation on the contracting parties 
to adopt measures to ensure prior informed consent and the involve ment 
of indigenous and local com munities in order to grant access to genetic 
resources with fair and equitable benefit sharing. 17 Although such measures 
are needed where indigenous and local communities have an "established 
right" to control access under domestic law, we need to see how each con
tracting party interprets the provision that deals with collective indigenous 
rights including 1ights to self-determination and natural resources. 18 Further, 
as well as providing a conceptual framework concerning ABS regarding 
TK 19 associated with genetic resources, the protocol gives details of states' 
duties to implement ABS in relation to access to such knowledge. In 
particular, it obliges states to implement ABS , through national legislation , 
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policy, and administrative fram eworks, in a way that does not conflict with 
the customary norms and governance system of such groups.20 The ambit 
of the obligations encompasses also, inter alia, duties to establish a mecha
nism in order to inform prospective users of TK of their obligations,21 a 
community protocol , minimum requirements for mutually agreed terms, 
and model contractual clauses for fair and equitable benefit sharing in 
order to assist indigenous and local communities in their paiticipation in 
the implementation of ABS. 22 Another notable feature of the protocol is the 
specific emphasis upon compliance with the ABS regulations regarding 
genetic resources and associated TK. 23 Clearly, the absence of a monitoring 
requirement for compliance with ABS regulations in relation to TK is the 
one of the most notable limitations in the protocol , one which "might con
stitute an omission with far-reaching consequences."24 However, contract
ing parties need to take "appropriate, effective, and proportionate legislative, 
administrative or policy measures" to ensure that, if such resources are 
used within their jurisdiction, they are accessed in accordance with the 
legislative and regulatmy requirements of the party providing such knowl
eclge.z.5 This obligation clearly rests on the fact that it is the protocol's aim 
to "fu1ther support the effective implementation" of ABS provisions,26 

which refl ects the absence of compliance measures in many countries to 
clate.27 Awareness raising and capacity building for local communities are 
equally essential in ensuring the implementation of ABS regarding TK, and 
these aspects are also aclclressecl by the protocoJ. 2

H 

At the domestic level in Vanuatu, the National Biodiversity Strategy 
and Action Plan (NBSAP),2H funded by Global Environmental Facility, was 
published in 1999 to fulfill the requ irement under the CBD. One of the 
most significant features of the NBSAP is its specific focus on community
centerecl approaches to the sustainable management of biological diversity, 
including cooperation with the government and the provinces . The NB SAP 
was later followed by the NBSAP Acid-on Project (N BSAP Phase II).30 

NBSAP Phase II identified capacity-building needs within four thematic 
areas: scientific capacity, functional biodiversity management capacity, 
indigenous knowledge, and financial and institutional capacity.3 1 Establish
ment of a National Scientific Research Council, an institutional body to 
coordinate scientific research involving genetic resources and TK, was also 
a priority of NBSAP Phase II . 

In relation to the Nagoya Protocol requirements, Vanuatu designated 
the Department of Environmental Protection and Conservation (DEPC), 
in the Ministry of Lands and Natural Resources, as a national focal point 
for ABS. This department will repmt to the Secretariat of the CBD on 
issues relating to the implementation of ABS. If the protocol enters into 
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force, this will facilitate communication and information sharing, as well as 
accumulation of experiences at an inte rnational level. 

As well as the direct implementation of ABS as examined above, it is 
evident that Vanuatu has made an effo1t to provide legislation that covers 
key issues involving access to genetic resources and associated TK. The 
Environmental Management and Conservation Act 2002 [Cap 283], estab
lishes a basic framework for ABS regulations in Vanuatu. The act was 
amended in 2011 and is currently known as the Environmental Protection 
and Conservation Act 2011 [Cap 283] (EPCA).32 The EPCA establishes a 
Bioclive rsity Advisory Committee,33 which comprises the director of DEPC 
and an additional five members approved by the ministe r. 1·1 The mandate 
of the comm ittee includes any matters that are relevant to the implementa
tion of the CBD, and in particular matte rs relating to the commercial 
exploitation of genetic resources and associated TK_J.s As well as the estab
lishment of such a body, the act establishes a permit system through which 
access to TK associated vvith genetic resources is granted. This system com
prises an access application to the director of the DEPC,36 a legally binding 
and enforceable contract between an access applicant on one hand and 
landowners or TK owners on the other,37 and access permission from the 
Biodiversity Advisory CounciJ.1N Additionally, the payment of a bioprospect
ing information bond is a new requirement under the EPCA in relation to 
regulation of access to resources. The access applicant needs to pay an 
application fee of 50,000 Vatu and a bioprospecting information bond of 
100,000 Vatu to the DEPC.39 The main purpose of the bioprospecting 
information bond is to ensure that all information gathered by access to 
resources and associated TK is provided to the director of the DEPC:'0 

Last and most important, a benefit-sh aring agreement with the relevant 
local communities is a core element of ABS regulation under the act, and 
no access pe rmit will be granted unless the contract is concluded at the 
local level. 

The Fishe ries Act 2005 [Cap 315] provides a framework through which 
access to marine species is regulated. This includes, inter alia, regulations 
of scientific research conducted in marine areas within the jurisdiction of 
Vanuatu,41 access to resources within marine rese rves42 and protection of 
marine mammals .43 However, steps to obtain permission at a domestic level 
are too general and are less precise than those in the EPCA considered 
above. As observed above, regulations under the EPCA make it clear that 
those who wish to access geneti c resources and TK must proceed by obtain
ing a permit and following the regulations that set out the process by which 
a permit is granted . What is notable about the regulato1y fram ework under 
the Fisheries Act is that conditions for access to marine species are largely 
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at the discretion of the director of the Department of Fisheries. Clearly, 
these regulations are not consistent with the requirements of the Nagoya 
Protocol. The protocol requires that ABS regulation must provide for "legal 
certainty, clarity, and transparency," "information on how to apply for prior 
informed consent," and "clear rules and procedures upon which mutually 
agreed terms are required and established." While it remains to be seen 
how the criteria in the protocol can be objectively assessed, it is evident 
that the regulations under the Fisheries Act are less precise and that the 
criteria for obtaining authorization for access to marine species remain 
elusive when compared with those of the EPCA. Provisions in the Fisheries 
Act may add to the conservation and sustainable management of marine 
species, but, as discussed below, the division of rules between two pieces 
of legislation has contributed to regulatory inconsistency in how ABS is 
addressed. 

The Patents Act 2003 addresses, among other things , a key issue of ABS, 
namely, compliance of regulations for access to TK associated with genetic 
resources. The statute fo llows a western intellectual property law model. 44 

Yet it provides that a patent that is "based on , arose out of, or incorporates 
elements of'45 TK will only be granted if there is compliance vvith ABS , and 
that, in particular, there is prior informed consent and a benefit-sharing 
agreement with the custom owner(s) of such knowledge. Further, the act 
provides that where the custom owner cannot be identified, or ownership 
is in dispute, the National Counci l of Chie fs must enter into a benefit
sharing agreement with the patent applicant.46 Apart from the Patents Act, 
there is to be a separate piece of legislation solely concerned with the 
protection of TK. The Dra~ TK Bill will , for example, include a register of 
TK, and anyone wishing to use this knowledge will need to pay compensa
tion to the owner of the knowledge.47 It is also hoped that the Draft TK 
Bill will complement the intellectual property legislation re ferred to above .48 

Notwithstanding, the legislation , if enacted, may present further difficult 
challenges, namely, the identification of the legitimate owners of genetic 
resources and associated TK who are to retain control over access to such 
resources and to receive benefits from their use. The legis lation considered 
above is tacit on how to identify the owner of a pa1ticular piece of TK. 
Concerns ,.viii arise where TK is transmitted over generations among com
munities, or where the same knowledge is held by more than one commu
nity. This concern has been addressed by Forsyth , and it is likely to remain 
a complex issue.4B 

The Vanuatu Cultural Research Policy (VCRP) provides a permit system 
through which access to TK is regulated and through which benefits from 
the use of such knowledge is shared vvith the local communities concerned. 
The Vanuatu ational Cultural Council (V CC) is responsible for the 
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research permit system. The members of the council include the director 
of Vanuatu Cultural Centre (VCC), president of the ational Council 
of Chief (Malvatumauri) , a member of the Public Se1vice Commission, a 
representative from the National Council of Women , as well as a senior 
employee from VCC. The VCRP applies to cultural research involving 
kastom, which is "indigenous knowledge and practice and the ways it is 
expressed and manifested. ".5° The focus of the VCRP is not research activi
ties involving genetic resources and associated TK, which is where the issue 
of ABS under the CBD and the Nagoya Protocol arises. However, it is 
a responsibility of the VNCC to assist in regulating access to genetic 
resources and associated TK, where there is a 1isk of these being exploited 
in a way that violates the rights of local communities, inter alia, the 1ight 
to be involved in the obtaining of prior informed consent and benefit 
sharing. In relation to this responsibility, a concern arises to ensure the 
adequate monitoring of activities of approved researchers. Approved 
researchers may collect samples of genetic resources and associated TK 
without the VNCC's knowledge or permission in remote islands in Vanuatu. 
In addition , Vanuatu has a limited provision for the infrastructure that is 
essential for the biochemical screening of collected materials . Consequently, 
research activities involving geneti c resources and associated TK often can 
be undertaken outside of Vanuatu. Therefore, the prominent challenge for 
the VCRP is the incapacity of the VNCC and the VCC based in the capital 
(Port Vila) to monitor the activities of approved researchers undertaking 
research once this is carried out in the remote islands and when overseas.-51 

Yet one of the most notable features of the VCRP is its collaborative and 
cooperative approach, which involves relevant communities, volunteer fi eld 
workers , researchers, and the VCC in research activities involving TK. 
Arguably, experience and networks gained through the VCRP could pro
vide valuable lessons for the regulation of access to genetic resources and 
associated TK within the context of the CBD and the Nagoya Protocol. 

Regulatory Gaps and Challenges 

Drawing upon this analysis, it is evident that Vanuatu has made significant 
advances in developing a comprehensive regulatory framework. However, 
some concerns remain in order to effectively regulate access to these 
resources and to prevent misappropriation of genetic resources and associ
ated TK. The major challenges in Vanuatu can be described in the follow
ing three ways: overcoming some inconsistencies between regulatory 
fram eworks; ensuring improved coordination among the relevant govern
ment departments and institutions; and encouraging the pa1ticipation of 
stakeholders, particularly at the local level. 
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It is clear that the current legislative framework regulating access to 
genetic resources and associated TK in Vanuatu operates on a secto1ial 
basis. For example, the Fishery Department regulates access to marine 
genetic resources under the Fisheries Act, whereas access to TK is regu
lated by the VNCC under the VCRP. Access regulation under different 
regulato1y standards can lead to diffe rent outcomes in vaiious sectors. 
Furthermore, the ABS regime in place in Vanuatu is drafted in broad terms 
and backed by different policy goals. In some cases, regulation of access 
to genetic resources and TK has been undertaken outside the EPCA 
regulations. Therefore, this could lead to divergent inte rpretations of 
internationally described terms in ABS, and inconsistency in the regulation 
and mandate of competent authorities unless the law and/or the policies 
are harmonized through a common understanding among diffe rent govern
ment agencies. 

Apa1t from legislation, the important lesson to be learned from the 
implementation of the VCRP is that a regulatory framework for access to 
genetic resources and TK will not be effective without an institutional body 
to implement it. In Vanuatu, there are a number of government depart
ments that are currently regulating access to genetic resources and associ
ated TK. As discussed, the DEPC is regarded as the principal government 
agency for imple menting the domestic ABS regime in light of the require
ments of the CBD, with the Department of Trade primarily concerned 
with compliance of prior informed consent and benefit sharing, the Fisheries 
Depaitment having a basic legislative fram ework, and other departments
such as the Forestiy Department or Quarantine Services-having no clear 
regulato1y standard or institutional arrangements for regulating access to 
genetic resources and associated TK. This leads to different views on the 
transactions concerning such resources and knowledge that are subject to 
ABS. 

Law and policy makers in Vanuatu have recognized the needs for the 
coordination at the administrative level. In 2001 , the Council of Ministers 
endorsed the es tablishment of a ational Scientific Research Council, and 
the establishment of such a body clearly draws on the experience of research 
coordination under the VCRP.52 However, resourcing is a critical challenge 
to functional operations of such a body. Mainly because of a lack of funding 
and institutional incapacity, the National Scientific Research Council has 
not been operationalized yet. For the same reason, the Biodiversity Advisory 
Comm ittee under the EPCA has not been established. Related concern 
includes a lack of common understanding of the issues both at the national 
and the local level, which certain ly undermines the effort toward coordina
tion and colJaboration among government bodies:53 Diffe rent levels of 
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awareness across Vanuatu certainly undermine the efforts toward coordina
tion and collaboration between the relevan t government departments and 
institutions: for example, some are mindful about unilateral exploitation 
of genetic resources and associated TK that undermines commun ities' 
control, whereas others are more conscious of the promotion of research 
activities involvi ng such resou rces. 

Establishment of comprehensive ABS regulations and a system for ABS 
administration is not an easy task and may not be a feasible goal within a 
sho1t period of time. Of course, as a common understanding grows among 
different government agencies and there is more international support, 
improved cooperation might be expected with a better exchange of 
information and better regulation of access to genetic resources and TK 
associated with genetic resources. Yet, until that time, it is necessary for 
Vanuatu to identify the roles and responsibilities of relevant government 
departments and institutions, in order to examine how coordination and 
collaboration on regulation of access can be carlied out in the future. The 
establishment of the Biodiversity Adviso1y Council and National Scientific 
Research Council should remain a priority to assist in promoting and 
harmonizing coordination among relevant government departments. 

Despite the significant efforts being made, in light of requirements of 
the CED and the Nagoya Protocol , Vanuatu needs to identify the most 
effective regulat01y options for achieving the conservation and sustainable 
use of genetic resources and associated TK with equitable benefit sharing. 
Regulat01y fram eworks involving the regulation of access to genetic resourc
es and associated TK have led to many difflculties for law and policy makers 
because of the multifaceted nature of the issue: the environment, intellec
tual prope1ty, and collective rights of traditional communities are all 
involved. At the international level, a major eff01t to address legal strategy 
in relation to access to genetic resources and associated TK has been 
unde1taken at the CED, World Intellectual Prope1ty Organization (WIPO ), 
and United Nations (UN ) Food and Agliculture Organization. At the regional 
level, the Secretariat of the Pacific Regional Environmental Programme 
(SPREP) and Melanesian Spearhead Group (MSG) have developed regional 
regulat01y instruments in this area. The Pacific Islands Forum Secretariat, 
in cooperation with the Secretaiiat of the Pacific Community, SPREP, and 
WIPO, developed and led the implementation of the Traditional Knowledge 
Action Plan in 2009. The main aim of this Action Plan is to provide techni
cal assistance in the development of national systems for the protection of 
TK that, among other things , address key issues such as the regulation of 
access to TK associated with genetic resources. Importantly, Vanuatu is one 
of six beneficia1y countries in a pilot program under the Action Plan. 
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It is evident that legal instruments developed by SPREP and MSG 
provide a useful framework for the development of a national regulatory 
fram ework and reflect the region 's specific concerns. Notwithstanding, the 
implementation of any legislative or other type of fram ework that regulates 
access to genetic resources and associated TK must ensure that all stake
holders , particularly at the local level, are involved. As discussed, the 
Environmental Conservation and Protection Act has clearly provide a 
fram ework supporting the involvement of local communities in regulating 
access to resources. As seen, for example, in the requirement of prior 
informed consent at the local level, which has been suggested as a part of 
customa1y international law,54 and is a core e lement of both international 
and national ABS regime. However, some issues needs to be addressed 
in this area, such as the establishment of PIC procedures as well as using 
diffe rent types of regulatory options, including, inter alia, customary law, 
community protocols, and traditional governance systems.55 Customary law 
plays a central role , in particular, for access to TK,56 and the Nagoya 
Protocol establishes clear obligations to take it into account in implement
ing ABS. Prior informed consent procedures and the use of customary law 
and community procedures certainly enhance the participation to access , 
control, and benefit sha1ing of communities. Clearly, it remains to be seen 
how and to what extent custommy law can be used in relation to access to 
genetic resources and TK in Vanuatu. Vanuatu could learn , in this regard, 
from the experience of other countries and regions. For example, the 
Secretariat of the CBD has developed a database of ABS measures showing 
the legal, policy, and administrative approaches taken in different countries 
and regions.57 Further, the UN Environment Programme (UNEP) has 
developed a database of community protocols , and this experience from 
other countries could contain valuable implications for the regulatory 
approaches taken by Vanuatu.58 

Apmt from legal, policy, and administrative frameworks, it is necessmy 
for Vanuatu to identify a policy strategy and approaches that integrate the 
issue of access to genetic resources and associated TK with the broad goals 
of the CBD and the Nagoya Protocol , namely, the conservation of biologi
cal diversity with sustainable use of its components. The interface of ABS 
and conse1vation has been clearly recognized by the Vanuatu government. 
It is noted by the DEPC that they will be considering ABS-related issues 
in the review of the NBSAP early in 2013, as well as their National 
Environment Policy that will be drafted in 2013.59 It is also hoped that such 
a strategy is aligned with Vanuatu 's national strategy for sustainable devel
opment, which covers environmental, economic, and social development. 
Clearly, it is impmtant that the sharing of benefits resulting from genetic 
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resources and associated TK promotes the economic and social develop
ment of local communities and of the country as a whole, while also ensur
ing environmental sustainability. The need to integrate ABS into sustainable 
development is also relevant to a fundamental duty under the Vanuatu 's 
Constitution .r,0 Section 7(d) of the Constitution establishes a duty of eve1y 
one to "safeguard the national wealth , resources and environment in the 
inte rests of the present generation and of future generations ." 

Conclusion 

The focus of this research has been to identify the strengths and some 
weaknesses of law and othe r regu latory frameworks in Vanuatu for ABS . 
the current position of ABS regulation in Vanuatu is a pioneering attempt 
in the South Pacific region to achieve the international goal of fair and 
equ itable benefit sharing in the use of geneti c resources and associated TK. 
The legislation considered above addresses all key issues relating to access 
to genetic resources and TK, both bene fit sharing and compliance. In 
legislation , pa1ticularly the EPCA, Vanuatu has opted for cooperative 
approaches, wh ich, inte r ali a, address the involvement and participation of 
relevant local communities in regulating access to genetic resources and 
associated TK. 

Although this paper identified some challenges, these are also recog
nized by office rs in the Vanuatu government. Therefore, Vanuatu 's approach 
to ABS should be warmly vvelcomed. Furthermore, experiences from 
Vanuatu contain valuable lessons for othe r South Pacific countries, as well 
as elsewhere in the world, in establi sh ing a national strategy on ABS. Based 
upon the analysis above, set out below is a recommendation for Vanuatu 
to strengthen its legal regime for dealing with the complex challenges 
associated with ABS. Most importantly, it is preferab le for the responsibil
ity to implement ABS to fall under one office of government, in order to 
summarize key issues and concerns that need to be addressed to regulate 
access to genetic resources and associated TK. In this regard, the establish
ment and operation of the Biodive rsity Adviso1y Committee and National 
Scientific Research Council should remain a priority to assist in promoting 
and harmonizing coordination among all relevant government depa1tments. 
Only then vvill the future of Vanuatu 's genetic diversity and associated TK 
be assured. 
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This paper considers the advantages, disadvantages, and challenges confront
ing the use of inte llectual property regimes in the context of food secu1i ty. 
While there bas been some shift in ag1icultural practices, subsiste nce cultiva
tion remains an impmtant aspect of the dai ly lives of many Pacific Islanders 
and refl ects traditions that for centuries have prese1ved biodive rsity and pro
vided a buffe r against crops failures and food loss caused by natural disasters. 
Climate change, population growth, the cost of imported foods , and loss of 
traditional knowledge mean that many of these aspects of food security are 
under pressure. Inte llectual prope1ty regimes which result in disease-resistant 
crops, higher yielding cultivars, and climate adapted livestock may provide a 
solution , but are often out of reach for Pacific Islanders. At the same time, 
traditional agricultural practices, cultivation knowledge, and a biodiversity of 
resources may be vulnerable to unprotected exploitation eithe r by other Pacific 
Islande rs or by outsiders. 

WHILE MANY READEHS will be familiar with the Pacific region , its geogra
phy, and its people, neve1iheless just to give my paper some contemporary 
context I propose to draw attention to certain statistics that are relevant to 
the question of food security. What is understood by food security also 
needs to be clarified, as well as its particular significance to people of 
the region. The link between food security and intellectual property and 
innovation may not at first seem obvious, and indeed food security cannot 
or should not be seen as an isolated concern , but as integral to various other 
contempora1y issues concerning Pacific Island countries (PICs), especially 
trade and development, climate change, and the movement of people. 
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Once these issues are understood, then it is possible to look critically at the 
relationship between present and proposed intellectual property regimes 
and present and future food security. It is here that quite crucial questions 
arise about the dynamics of legal development and the power of various 
influences and players. It is only once these are recognized that proposals 
might be mooted that seek to balance pragmatism with idealism and 
suggest a way forward for Pacific Island nations on this area of national and 
international concern . 

Some Statistical Context 

Most of the countries in the Pacific islands region are among the least 
developed in the world according to the United Nations (UN ) Human 
Development Index (HDI). 1 To give examples, out of 187 listed countries, 
the rankings of Pacific Island countries are indicated in Table l. 

The HDI report, "measures the average achievements in a country in 
three basic dimensions of human development: a long and healthy life , 
access to knowledge and a decent standard of living. " The purpose of the 
data is to "highlight the very large gaps in well-being and life chances that 
continue to divide our interconnected world." In this context it should be 
noted that Australia is ranked second in the world and New Zealand flfth , 
illustrating the gaps referred to. 2 

Some Pacific Island countries, notably Samoa, Solomon Islands, Tuvalu, 
and Vanuatu, are also ranked among the world's fmty-eight least developed 
countries (LDCs). That is, they are included among the world's poorest 
countries, which means that they are characterized by 

weak human and institutional capacities, low and unequally dis
tributed income and scarcity of domestic financial resources. They 
often suffer from governance crisis , political instability and, in 
some cases, internal and external conflicts. Their largely agrarian 
economies are affected by a vicious cycle of low productivity and 
low investment. They rely on the export of few primary commodi
ties as major source of export and fiscal earnings, which makes 
them highly vulnerable to external terms-of-trade shocks .... These 
constraints are responsible for insufficient domestic resource 
mobilization , low economic management capacity, weaknesses in 
programme design and implementation, chronic external deficits, 
high debt burdens and heavy dependence on external financing 
that have kept LDCs in a pove1ty trap.3 
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TABLE 1. The Ranking of Pacific Island Counti;es out of 187 Listed 
Countries According to the United Nations Human 
Development Index (HDI). 

Countiy UN HD! Ranking 

Fiji 
Vanuatu 
Kiribati 
Papua New Guinea 
Solomon Islands 
Fede rated States of Micronesia 
Tonga 
Samoa 

Marshall Islands, Nauru, and Tuvalu not ranked in HDl. 

100 
125 
122 
1.53 
142 
11 6 
90 
99 

Almost all Pacific Island countries are included in the UN's list of thirty
eight Small Island Developing States (SIDS).4 Table 2 compares SIDS 
rankings with HDI rankings . 

As pointed out by the UN Office of the High Representative for the 
Least Developed Countries, Landlocked Developing Count1ies, and the 
Small Island Developing States (OHRLLS ), 

SIDS tend to confront similar constraints in their sustainable 
development efforts , such as a narrow resource base dep1iving 
the m of the benefits of economies of scale; small domestic markets 

TABLE 2. A Comparison of the UN SIDS Ranking with the HDI 
Rankings of Pacific Island Countries. 

Count ry 

Tonga 
Samoa 
Fiji 
F ederated States of Micronesia 
Kiribati 
Vanuatu 
Solomon Islands 
Papua New Guinea 

Rank among SIDS 

17 
20 
21 
24 
26 
27 
29 
32 

Marshall Islands, Nauru , and Tuvalu not ranked in HDL. 

UN HD! Hank out of 
187 Countries 

90 
99 

100 
l16 
122 
125 
142 
153 

Table adapted from http://www.unohrlls.o rg/Use rFiles/SJDS%20 1-1 D l%20RAN KI NG . 
pelf. 
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and heavy dependence on a few external and remote markets; high 
costs for energy, infrastructure, transportation , communication 
and servicing; long distances from export markets and import 
resources; low and irregu lar international traffic volumes; little 
resi li ence to natural disasters ; growi ng populations; high volatili ty 
of economic growth; limited opportunities for the private sector 
and a propmiionately large rebance of their economies on their 
public sector; and fragile natural environments.5 
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The above statistics underpin many of the issues that inform the aid/trade 
and development debate in the region , but for the purposes of this paper 
two furth er dimensions need to be factored in: poverty and climate 
change. 

Traditionally it has been thought that the informal subsistence econo
mies of the Pacific Islands have kept pove1iy at bay.6 Howeve r, this is no 
longer the case,; and while some areas of countries may be better off than 
others , or some countries may be bette r off than others, poverty is on the 
increase. Whi le it has been recognized that "Pove1iy in the Pacific may not 
be as visible or as extreme as in some of the harshest parts of the world"8 

and that some caution may need to be exercised when applying pove1iy 
calculi to the Pacific,9 it is recognized that people in the region suffer from 
poverty measured by access to basic necessities, pove1iy of oppoiiunity,1° 
and what has been termed vulnerability pove1iy (see below). 

Although only Vanuatu has been assessed according to the UN 
Development Programme (UNDP) Multidimensional Poverty Index (MPI), 
with research in 2007 indicating that around 30.1 percent of the population 
were in poverty, 11 in the Summit Report on Food Security in the Pacific, 
it was estimated that 2.7 million (out of an approximate 10 million people 
in the Pacific) were in pove riy. 12 Increased prices of imported foodstuffs 
and fuel-affecting cooking and transport of foodstuffs- has a propo1iion
ately higher impact on these countries than on more affluent ones. 13 

Moreover, higher food prices have cascading effects on development across 
the board, leading to regressions in standards of education and health.14 

Other evidence of growing food poverty is the fact that it is now consid
ered unlikely that many Pacific Island countries will meet Millennium 
Development poverty all eviation goals (MDGs). The Pacific Forum has 
noted that "the Pacific faces the highest levels of vulnerability, with very 
low coping capacity and resilience to the endogenous and exogenous shocks 
that has adversely impacted Pacific communities in recent years. As a result, 
the Paciflc region runs the ve ry high risk of not achieving the MDGs."15 
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Similarly the Asian Development Bank's 2011 report found that "The 
Pacific region as a whole is unlikely to achieve the target of halving the 
proportion of people living in extreme poverty (Millennium Development 
Goal 1, Target la) by 2015. "16 

Indeed it has been pointed out by organizations such as Oxfa m (New 
Zealand) that World Trade Organization (WTO) accession is likely to 
aggravate poverty in the region , because of the inequality of bargaining 
power that PI Cs face and the consequential loss of abili ty to promote local 
business opportunities for local people, loss of ability to protect local econo
mies from foreign exchange crises, pressures for privatization and deregula
tion of services, the expense of meeting WTO commitments and concurrent 
loss of revenue to governments, the high probability of privatization of 
public se rvices, and loss of sovereignty over trade-related matte rs .1

; Oxfam 
makes a clear connection between growing poverty and WTO, stating: 

Many Pacific Island countries are being pressured by rich coun
tries through the World Trade Organisation to make comm itments 
to fu1ther open their economies to foreign goods and services. This 
will mean Pacific governments will lose much-needed revenue 
to invest in basic services. They will also lose control over trade 
policies that \.vill help them develop their economies and end 
poveity. 18 

In assessing population percentages living below the National Basic eecls 
Poverty Line, 19 Oxfam statistics indicate that this is 25 percent in Fiji , 
20 percent in Samoa, 38 percent in Papua New Guinea, and 40 pe rcent 
in Vanuatu. 

Even in those countries that are not signed up to the WTO, there are 
food shortages, either because people cannot afford food or because they 
cannot grow it. This links to another form of poverty (mentioned above): 
vulnerabili ty poverty, which means that Pacific Island countries and their 
people are 

vulnerable to circumstances such as natural disasters, national and 
international economic downturns , fluctuations in remittances and 
tourism, civil conflict and changes in international aid distribution . 
This kind of vulnerability highlights how poverty is not an absolute 
state but one that is related to circumstances.20 

Crucial to these circumstances is climate change. 



Food Security in Pacific Island Countries 145 

Climate Change 

It has been pointed out by the UN Food and Agriculture Organization 
(FAO) in a briefing paper on Climate Change and Food Security in the 
Pacific (2009) that "Despite the fact that PICTs make negligible contribu
tions to global green house gas emissions rates (0.03 per cent), they find 
themselves-unfai rly-facing the frontline of climate change impacts. 
Climate change seriously threatens ongoing regional development and the 
ve1y existence of some low-lying atoll nations in the Pacific."21 

Although not all Pacific islands are low-lying coral atolls, they are al l 
subject to the effects of climate change, either because of salt-water 
inundation or because of the more frequent incidence of cyclones, irregular 
rainfall patte rns , and changing temperatures.22 They are also subject to 
natural hazards such as earthquakes, tsunamis, and volcanic e ruptions. 

The F AO has explicitly stated that 

Careful consideration must be given to the impact of climate 
change on food security, and building the resilience of the agricul
ture, fisheries and fores t1y sectors to safeguard food security in a 
time of multiple crises and risks. z:1 

Climate change, in combination with other factors , is likely to have a 
significant adverse effect upon food security in the future, requiring 
changes in agricultural technology, such as the introduction of new species 
resilient to salinity, drought, and flood, and new techniques for food pres
ervation to help populations through periods of natural disaster. 24 In 2009 
the FAO held a Climate Change and Food Security in the Pacific meeting 
in Copenhagen to 

raise awareness of the imminent impacts of climate change on 
food secu1ity in Pacific island count1ies and territories and to urge 
participants to consider the importance of mainstreaming food 
security in climate-related policies, strategies and programrnes. 2·5 

At national and regional levels there have been a number of initiatives to 
focus on climate change. For example, the Pacific Islands Framework for 
Action on Climate 2006-2015 established six basic principles.2c; Although 
there is reference in the framework to agricu lture, there is no specific link 
made between climate change, food security, biodiversity, and intellectual 
property. Similarly, the Pacific Adaptation Climate Change Program, imple
mented by the Secretaiiat for the Pacifk Regional Environment Program 
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(SPREP),27 which includes among its three main programs food production 
and food security, makes no specific link between the regu latory environ
ment and building capacity fo r adaptabi lity to climate change, even though 
reference is made in national rep01ts to the importance of maintaining 
biodiversity. 28 

The Meaning and Significance of Food Security in the Pacific 

In defining food security, the World Health Organization (WHO) quotes 
the World Food Summit of 1996: 

"when all people at all times have access to sufficient, safe, nutri
tious food to maintain a healthy and active life ." Commonly, the 
concept of food security is defin ed as including both physical and 
economic access to food that meets people's dieta1y needs as well 
as their food prefe rences.2u 

The Inte r-American Institute fo r Cooperation on Agriculture (IICA) define 
it as 

the existence of the necessa1y conditions fo r human beings to have 
physical and economic access, in socially acceptable ways, to food 
that is safe, nutritious and in keeping with their cultural prefe r
ences, so as to meet their dietaiy needs and li ve productive and 
healthy lives,'30 

and the FAO defin es food security as existing when 

all people, at all times, have physical and economic access to 
sufficient, safe and nut1itious food that meets their dietaiy needs 
and food pre ferences for an active and healthy life.3 1 

The WHO state that food secu1ity is based on three pillars: availabi li ty 
- sufficient quantities of food avail able on a consistent basis; access- having 
sufficient resources to obtain appropliate foods for a nutritious diet; and 
use-appropriate use based on knowledge of basic nutrition and care, 
as well as adequate wate r and sanitation. The WHO also draws a direct 
correlation between sustainable econom ic development issues and ill health 
clue to malnutrition , environment, and trade. 

The negative consequences of \ i\TTO accession, increasing urban ization 
and demographic changes, and climate change are the refore all factors that 
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influence actual or potential poverty in the region, but most fundamentally, 
as suggested by the UN Economic and Social Commission for Asia and the 
Pacific (ESCAP), "the most broadly used standard for measuring poverty 
in practice is likely to continue to be the adequate consumption of food 
and other essentials."32 Food security is therefore crucial to the futures of 
Paciflc Island people, and its impmtance is at last beginning to be realized 
in the region and highlighted in a number of initiatives. 

The Pacific Islands Forum (PIF), the regional body representing all the 
island states, started to focus attention on food secu rity in 2008, and in 2009 
Ministers of Trade, Agriculture and Health endorsed the concept of 
a Pacific Food Summit. A Framework for Action on Food Security was 
developed and drafted between 2008 and 2010, and at the Inaugural Pacific 
Food Summit, held in 2010 in Vanuatu, it was recognized and agreed 
that 

In the Pacific ... food security is being threatened by declines in 
traditional crop production , increased dependence on imported 
foods, growing vulnerability to climate change, overfishing and ille
gal fishing, volatility in international commodity prices, and failure 
to enact and enforce food safety and quality standards. Collectively, 
these and other threats hinder productivity, trade and develop
ment and contribute to greater risk of chronic diseases (such as 
type 2 diabetes and hypertension ), vitamin and mineral defici en
cies, child malnutrition and food-related diseases.33 

It vvas recognized that one of the keys to food security was to promote, 
facilitate, and preserv e the growing of indigenous food crops and to encour
age the cultivation of varieties that would withstand climate change, pests , 
and disease while also offe ring a balanced diet. Biodiversity was seen as 
essential to food security in the region. 

The Relationship between Present and Proposed Intellectual 
Property Regimes and Present and Future Food Security 

While food secu ri ty has made it on to the local agenda, as have concerns 
about traditional knowledge and indigenous intellectual property, there has 
been rather less connectivity made between trade, intellectual property. 
and food security. Indeed it seems to be generally ignored that the 
law (apart from legislation relating to food standards )3~ may be one of the 
"multiple" barriers to food security, or indeed one of the enabling factors. J.5 

This is partly because of the disjunction at government level between 



148 Pacific Studies, Vol. 36, Nos. 1/2- Apr./Aug. 2013 

different ministries and departments- for example, diffe rent ministries 
deal with agriculture and trade-and partly because of the failure to 
recognize that obligations incurred under trade treaties or international 
membership of WTO could have direct consequences on the future food 
security of the region. 

A mixed intellectual property regime will affect all food security in PICs, 
especially patents and plant breeders ' rights, but copyright, trademarks , and 
geographical indicator regulations may also be relevant to agricultural trade 
activities vital for earning the foreign income needed to meet de mands on 
national budgets. 

However, it is those countries that are members of the WfO that are 
most adversely affected because wro membership requires trade-related 
aspects of intellectual property rights (TRIPS ) compliant legislation , which 
encompasses (among other things) genetic resources and plant varieties. 
Member states may include plants and genetic resources within patent 
law or can exclude plants from patentability and put in place their own sui 
generis law or a combination of measures.36 There is pressure, however, to 
sign up to the Union Internationale pour la Protection des Obtentions 
Vegetales (UPOV).37 UPOV protects the 1ights of plant breeders provided 
they develop plant varieties that are new, distinct, uniform , and stable 
(Article 5 (1)) . Commercial plant breeders are likely to favor and support 
UPOV because its requirements are much easier to comply with than those 
of patent law, making it easier for commercial plant breeders to secure 
monopolies. By contrast, it is more difficult for farm ers to bring their own 
plant varieties under UPOV protection because the UPOV requirements of 
demonstrating stability and uniformity present obstacles to varieties devel
oped by farmers, since these tend to be variable and lacking uniformity. 

The UPOV model is particularly unsuitable for the Pacific region. Not 
only are many food crops grown not from seed but from plant-stock propa
gation , but the possible exemptions are of little relevance. For example, the 
"farmers' rights" exception under Article 15 of the 1991 ve rsion of the 
UPOV convention , which permits states to restrict breeders ' rights "in 
order to permit farm ers to use for propagating purposes, on their own hold
ings, the product of the harvest which they have obtained by planting . .. 
the protected variety," does not extend to the sharing or exchange of propa
gating material; while the "research exemptions" that allow national legisla
tion to make exceptions for "acts done privately and for non-commercial 
purposes [and] for experimental purposes" (Article lS(l )( i) and (ii )) are of 
little relevance to countries with minimal research and development 
capacity. The only exemption that could be of use is the public interest 
exemption .38 However, resistance on the grounds of public interest based 
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on the need to protect farmers' rights , indigenous cu ltural practi ces, and 
respect for traditional knowledge, as well as to safeguard biodiversity 
and promote food seculity, needs strong political will and national and 
international support. 

Although the UN Special Rapporteur on The Right to Food has observed 
that "No State should be forced to establish a regime for the protection of 
intellectual property 1ights which goes beyond the minimum requirements 
of the TRIPS Agreement" and has expressed the view that "free trade 
agreements obliging countries to join the 1991 UPOV Convention or to 
adopt UPOV-compliant legislation, therefore, are questionable,"39 the 
reality is that without sufficient resources, or political power, PICs seeking 
membership of the WTO are likely to give in under pressure. Even where 
PICs are not seeking vVTO membership, it is likely that within regional 
trade negotiations (for example, PACER Plus) those countries that are 
constrai ned by TRIPS and TRIPS Plus agreements will be likely to seek to 
extract the same commitment from trading pa1tners , and fo1th er afield (for 
example, under E uropean Union- Africa Caribbean Pacific agreements ) it 
is likely that uneven playing fields and imbalances of negotiating power will 
result in UPOV or UPOV-type p lant regimes, or the use of patent law. 

Balancing Pragmatism and Idealism: A Way Forward for Pacific 
Island Nations 

The use of nontraditional intellectual property regulations has two poten
tially negative consequences for food security in Pacific Island countries: 
the first is that these regulations effectively exclude Pacific Islands (along 
with other developing countries) from access to essential resources due to 
their protective and prohibitive features. The second is that traditional 
knowledge used to promote food security does not fall with in the scope of 
these laws, with the consequence that either the food products of that 
knowledge are traded without appropriate acknowledgment going to those 
whose knowledge made their production possible or traditional knowledge 
is constrained vvithin an unsuitable regulatory framework that undermines 
the value of such knowledge (for example, the plinciples of sharing; com
munal and inte rgenerational knowledge transfer rather than individual 
ownership; timelessness rather than fixed points in time for origin and 
expi1y ; and exchange instead of financial return ). At the same time it has 
to be recognized that some traditional knowledge is being lost, just as 
biodiversity is being lost. Changing lifestyles, urbanization, and diffe rent 
forms of knowledge transmission all contribute to future food crises. 
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It seems clear however, that TH.JPS Plus regulato1y regimes do little to 
enhance food security in the region and, if complied with , seem likely the 
aggravate poverty rates. Un less Pacific Islanders can stand firm and negoti
ate alternative regimes, then it may be better to avoid legislation altogether. 
This would not necessarily mean that there is a food security vacuum. 
Not only are there traditional practices of encouraging biodiversi ty and the 
exchange of plant material, but there are also a number of national and 
regional initiatives that, if left unconstrained by western -style intellectual 
property laws, could ensure a brighter future for food security in the region . 
Among these are initiatives to secure germplasm or plant samples in 
"banks," and projects being developed by the Centre fo r Pacific Crops and 
Trees (CePACT) Programme to develop new plant species that are more 
resistant to climate change and to other problems affecting and depleting 
other food crops.40 There are also national programs that could be adapted 
e lsewhere, for example, the Kastom Gaden Association in Solomon Islands,4 1 

the Island Food Communi ty of Pohnpei,42 and renewed focus on kastom 
economy and island food in Vanuatu .'13 These projects have mixed aims and 
agendas but share an inte rest in promoting local foods through cultivation 
and use, and identify the need to conserve crop varieties and improve 
access to plant resources.•·1 They also raise awareness about the loss of 
traditional knowledge and promote better diets. 

The above initiatives are not always problem free, however. For exam
ple, the issue arises with gene banks as to who will con trol the re lease of 
"banked" mate rial back into the community and how this will be regulated. 
Similarly, where private collections are developed for archival or research 
purposes, then it is unlikely that there will be free access to genetic stocks 
(an example is the national stock of breadfruit trees in Hawai'i's Botanical 
Gardens ). Similarly, where new strains are developed as a result of research 
they are invariably not only located outside PICs but also funded by orga
nizations that may expect to see a return on their investment and may not 
be able or willing to act purely altruistically toward PICs, fo r example the 
Centre for Legumes (CLIM A) at the University of Western Australia and 
the Australian Centre fo r Inte rnational Agricultural Hesearch at Australian 
National University. 

It might also be possible for those PICs not yet yoked to UPOV or 
TH.JPS Plus intellectual regimes to develop Pacific focused sui generis 
legislation looking at comparative models developed elsewhere in the 
developing world such as India and Africa,45 or through giving greater 
attention to the interests of farm ers and the national need for tal-.ing 
meas ures to ensure food secu1i ty when interpreting the "public inte rest" 
exception under UPOV or similar trade-linked agreements that affect plant 
varieties and genetic resou rces. 
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Conclusion 

The current intellectual prope rty regimes that directly affect food security 

are shaped by and protect agiicu ltu ral co rporations in the developed world, 
notably those corporations that deve lop gene tically modifi ed crops , seeds , 

pesticides, and fe1iilizers. In particular the current regime divo rces seed 

and p lant development from farm ing o r food growing. The fund ing mecha

nisms fo r research into climate change resistant food crops ignores the 

argument that the food resources of the world should belong to the global 

commons.46 The focus on trade rathe r than welfare with in the rhe toric of 

economic development has resu lted in the uncoordinated deve lopment of 
national policies while the ongoing depe ndency on aid for most PICs has 

severe ly unde rmined autonomy in inte rnational inte ractions. The re is , 

moreover, a danger that the rationale that informs weste rn models of 

inte llectual property will begin to shape the thinking of Pacifi c Island 

governments and individuals , so that excluding rathe r than sharing becomes 

the norm ; claiming ovme rship and property rights ove r the outcomes of 

years of skill , knowledge, and labor may become more p revalent rathe r 

than the acknowledgment of comm unal and transgenerational contribution 

to present knowledge and biodive rsity, and this is pa1iicu la rly li ke ly to 
occur once fln ancial incentives e nte r the picture . 

The future of food security in the region is influe nced by a numbe r of 

factors ope rating togethe r. Unti l this inte rconnectedness is recognized 
the re is a clanger that the com bined risks to food security will not be 

adequate ly add ressed. As a start, it is esse ntial that this mu ltidimensionality 

is acknowledged. The n more needs to be clone to asce rtain and publicize 

good practice in local initiatives so that othe rs can see what could be done, 

if only at a local o r microeconom ic level. Governme nts conside ring trade 

treaties should conside r the like ly food securi ty threats impli cit in such 

agreements and take advice from age ncies that have expertise in iclentif)'ing 
li ke ly adve rse conseque nces such as WHO, Oxfam, and the UN Childre n's 

Fund (UNICEF) . At a regional leve l, open access has to be negotiated and 

put in place, if necessaiy by ring-fencing ce rtain food crop varie ties, and 

aid donors should be e ncouraged to continue to suppo1t regional research 

initiatives offering free distribution of disease-resistant and pest-resistant 

c rops. At an in te rnational level, the re is scope for constructi ve dialogue 

with othe r developing countri es fac ing similar dile mmas. Above all , 

pe rhaps , the words of the Special Rappo rteur on Food Securi ty should be 
borne in mind: 
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The expansion of in tellectual property rights can constitute an 
obstacle to the adoption of policies that encourage the mainte
nance of agrobiodiversity and reliance on farmers' varieties. 
Intellectual property rights reward and encourage standardization 
and homogeneity, when what should be rewarded is agrobiodiver
sity, particularly in the face of the emerging threat of climate 
change.47 
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THE DEVELOPMENTAL RAMIFICATIONS OF VANUATU'S 
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After over a decade of protracted negotiations, Vanuatu joined the World 
Trade Organization (WTO) in 2012. Inte llectual prope rty provisions fo rmed 
pari of Yanuatu 's accession package, and included some Agreeme nt on Trade
Related Aspects of Inte llectual Properi y (TRIPs) Plus provisions. This paper 
wi ll look at the pote ntial e ffects that these new undertakings wi ll have on two 
key areas of development , namely, health and education. It argues that the 
new inte llectual properiy fram ework is likely to have detrimental e ffects on 
access tu both medicines and other medical technology and also educational 
materials, which is at odds with the deve lopme ntal aspirations of membe rship. 
Although these can to an exte nt be mitigated by better use of fl exibilities 
permitted 'vi thin the WTO framework, this should be coupled v.~th the 
embracing of an open access mentality toward intellectual prope riy rights. 

Introduction 

VANUATU BECAME the 157th member of the World Trade Organization 
(WTO) on August 24, 2012, concluding negotiations that began in 1995. As 
this long period suggests, the road to accession has been rocky, and was 
faced with a last minute, but active, "Say No to WTO" campaign by civil 
society, churches, and the chiefs , and one Supreme Court challenge. From 
an intell ectual property perspective, the WTO accession means major 
changes to Vanuatu's legal regime. It was required to become compliant 
with the Agreement on Trade-Related Aspects of Intellectual Property 
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(TRIPs) by the end of 2012, requiring the introduction of a whole raft of 
intellectual property (IP) laws, and the establishment of an intellectual 
property office. This paper briefly examines those aspects of Vanuatu 's IP 
commitments that have the greatest impact, or potential impact, upon 
development in the count1y. As we will see, the package that Vanuatu 
signed up to commits it to a number of TRIPs Plus standards, and does not 
take advantage of fl exibilities that were available to it as a Least Developed 
Country (LDC). The paper is based on both desk research and also a 
number of interviews with key stakeholders in the t\'lo sectors discussed. 
The research presented here forms part of the preliminary findings of an 
ongoing three year project. 1 

A Developmental Perspective? 

In order to investigate the impact of new intellectual property laws on 
development, it is first necessary to defin e what is meant by development, 
and what criteria will be used to measure it. The conventional measures of 
national development are sala1y levels and economic growth measured by 
gross domestic product (GDP). However, this conception of development 
has been subjected to much criticism as being overly narrow, for example, 
by the economist Amartya Sen, who has reconceptualized development 
as "freedom."2 umerous alternative crite ria have been proposed, such as 
The Human Development Index, the Millennium Development Goals , 
International Human Rights, and Burma's Gross National Happiness Index. 
A movement has also started in Vanuatu to develop alternative indices of 
"well-being," that take into account a range of factors including paiiicipa
tion in the traditional economy and cultural activities.·1 A representative of 
the National Statistics Office has explained this development, arguing that 
for far too long economists have used income and expenditure patterns to 
paint a picture of a society's well-being. He points out that although Vanuatu 
is a LDC, it was voted the Happiest Count1y in the World by the New 
Economics Foundation 4 For example, the alternative indicators study 
found that: 

TORBA Province, the northern most province in the count1y with 
the lowest GDP per capita and least access to markets . .. in effect 
the most "economically handicapped" and, coincidentally, the 
Province with the highest subjective well -being (or, happiness) of 
any other province by a significant amount. It is also the province 
with the highest perceived equali ty, highest levels of trust in 
neighbours , most positive assessment of traditional leaders , highest 
rates of community interaction, and the list goes on. 
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In contrast to this approach, the Pacific Island Forum leaders ' 2011 
statement on Sustainable Development focuses heavily on economic devel
opment, for example, by recognizing "the way in which regional and eco
nomic integration can improve the prospect of stable, long-term economic 
growth in Pacific communities by creating jobs, enhancing private sector 
growth, and raising standards of living, through the freer flow of goods, 
services, and investment within the Pacific."5 Thus, the term "development" 
is currently being used by a range of different players to mean very differ
ent things and is being measured according to ve1y different criteria. 
As Merry argues, "How indicators are named and who decides what they 
represent are fundam ental to the way an indicator produces knowledge."6 

However, the common use of the term "development'' risks hiding the 
different interpretations and meanings vested in the term by the different 
actors involved. For example, Vanuatu's recent accession to the WTO 
was both promoted and critiqued on the basis that it would promote 
"development," with opposing parties talking at cross-purposes about what 
development means. 

This lack of a uniformly accepted definition and indices of measurement 
of development is problematic for the current investigation into the devel
opmental implications of intellectual property law. The definition of devel
opment chosen for such an investigation can , in fact, largely determine its 
outcome. For example, and this is adopting a very "broad brush" approach, 
if we look at development as meaning increased foreign investment and 
greater GDP, then we would support IP rules that favor granting strong 
proprieta1y rights over new technologies. However, if we look at develop
ment as meaning ensuring access by all citizens to adequate food, educa
tion , and health, then we may favor free access to new technologies. 
Although these different viewpoints over development are represented in 
the growing literature and policy debates about IP,7 especially in the new 
era of proliferation of what Margaret Chon calls "norm entrepreneurs ,"8 

there is not, as yet, a satisfacto1y conceptual fram ework to apply. However, 
this paper is not the place to fill that hole, although that is certainly the 
intention for future research. Having noted the difficulties with any mea
sure of development, we now move on to consider the impact of Vanuatu's 
new IP laws in the areas of health and education, on the basis that these 
two sectors at least should be central to any measurement of development 
where IP is implicated. 

Health 

Vanuatu 's accession to the WTO raises many issues about the relationship 
between trade and health in general. A number of academics and public 
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policy advocates have drawn attention to the aspects of globalization medi
ated through WTO Agreements that are having negative impacts on health 
in the region, highlighting problems of food security and fostering increased 
dependence on imported food of poor nutritional quality.9 

Intellectual property laws also have an effect upon a number of different 
health-related areas, but the focus here is on access to medicines. As is well 
known, patents granted to drug companies can restrict access to medicines 
by allowing those companies to charge higher prices than would be obtain
able if they did not have such a monopoly 1ight. Although patents are only 
available for twenty years , there are a variety of ways of extending these, 
known collectively as "evergreening," which means that patents can effec
tively last significantly longer than this. For example, the life of a patent 
can be extended by data exclusivity periods , such as those Vanuatu has 
agreed to in its accession package, and also by recognizing patents for new 
uses of known substances, which allows companies to extend their 
monopoly by presenting the same drug in a different form or combination. 
So if a country introduces patent laws that allow drug manufacturers to 
register their patents, this means that patients in that country can legally 
only have access to the drugs produced by that company, wh ich are likely 
to be sign ificantly more expensive than an imitation (or generic brand) of 
the same drug. 

Vanuatu passed a Patents Act in 2003 as pa1t of its initial program to join 
the WTO. However, the law was only gazetted in February 2011 (and 
hence came into operation) as part of the renewed bid to join the WTO. 
The Vanuatu Patents Act 2003 repealed the Registration of United Kingdom 
Patents Act [Cap 80], which essentially provided that any person who had 
registered a patent in the United Kingdom (UK) could, within three years 
of the elate of issue of the patent, apply to have the patent also registered 
in Vanuatu. This Act was used very rarely, and according to the Vanuatu 
Financial Services Commission who administered the patent register under 
the Act, only about 100 patents had ever been registered. Because of the 
existence of this old Act, it cannot be said that Vanuatu's patent regime is 
entirely a consequence of its WTO membership, but there is no doubt that 
the new system that has been put in place as a result of the accession 
is greatly strengthened and is likely to result in many more patents being 
filed than in the past. This is particularly the case given that Vanuatu was 
required to signal "readiness to paiticipate" in the Patents Co-operation 
Treaty (PCT) as part of its accession package. 1° Further, previously Vanuatu 
had complete autonomy over decisions about whether or not to enforce its 
patent laws, but as a result of WTO membership it can now be compelled 
to enforce these laws through international trade sanctions implemented by 
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the WTO's own enforcement machinery, even where they operate against 
domestic interest. 

The attention of the effect of patents on access to medicine in the past 
few decades has really been focused on human immunodeficiency virus 
(HIV)/acquired immune deficiency syndrome (AIDS ) and those countries 
in Afoca affected by that epidemic. However, the question for Vanuatu, 
which does not-yet- have an AIDS epidemic, is whether the same level 
of concern is justified. 

In general this research found that at present the introduction of patent 
legislation is unlikely to increase the cost of most medicines in Vanuatu. 
This is because approximately 95 percent of drugs in the country are 
provided for free by the government through health clinics and hospitals, 
and all of these drugs are generic medicines that have been off patent for 
a number of years . Those medicines that are only available on patent have 
tended to be donated to Vanuatu through either international programs, 
such as the Global Fund, 11 or else through bilateral aid programs. Further, 
Vanuatu, and indeed almost all Pacific Island countries (PICs), do not have 
local manufacturing companies to produce generic drugs. This means that 
generic medicines have to be purchased from a country that is not TRIPs 
compliant, and there are fewer and fewer of these as membership of the 
WTO increases. These factors point to changes in national patent laws 
having a potentially minimal effect on the supply of pharmaceuticals in 
Vanuatu, as the situation in Vanuatu curren tly stands. This is confirmed by 
looking at Fiji, which has been a WTO member since 1996, and bas only 
had the issue of a patent over a medicine arise once. It was resolved in that 
case by using an exception that allows a government to supply generic 
medicine in particular conditions. 12 

However, if certain circumstances change and what Meads calls the 
"generic bubble" 13 bursts , then changes in patent law could have a signifi
cant impact on access to medicines in Vanuatu . These circumstances 
include the following: 

• There is a massive worldwide epidemic, for example, severe acute 
respiratory syndrome or svvine flu, for which either vaccines or 
treatment are developed that are covered by patent, and no donor is 
willing to donate these to Vanuatu. 

• New vaccines are developed (for example, for malaria or cervical 
cancer) that are covered by patent and that Vanuatu would like to 
use. 

• There is a rise in HIV/AIDS in the country and there is a need to 
move to second or third line retroviral medicines, which are currently 
not available off-patent, to treat it. 
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• H.esistanc:e develops to some oF the treatments that Vanuatu uses for 
major diseases such as tuberculosis and malaria, and there is a need 
to treat these with new generation drugs that are not available 
off-patent. 

• There are new de mands for treatments for noncommunicable diseases 
(NCDs) for example, statins, new diabetic treatments , chemotherapy, 
and dialysis. Noncommunicable diseases are reaching epidemic levels 
in the region , and since these are also diseases for the wealthy coun
tries, it is likely that more effective treatments for these conditions 
will be developed and wi ll be patented. The 2011 Forum Leaders 
Communique states "Leaders noted with conce rn the huge economic 
costs of CDs in the Pacific: and in particular the rapidly rising expen
diture on NCDs comprising well over 50 percent of the total health 
budget of many island countries;" 14 While Vanuatu has a lower inci
dence of heart disease and diabetes than many other PICs, changes 
in diet, urbanization , and loss of land on which to grow healthy local 
food may all combine to change this picture. 

• Donor suppo1t drops off, for example, as a result of the global 
economic: crisis. For instance, in 2011 the World Health Organization 
(WHO) had to decrease its budget dramatically, and this has meant 
less assistance for Pacific Island cou ntries. 

• Vanuatu ceases be ing a LDC (it is programmed to "graduate" from 
LDC status in 2013) and there fore does not qualify for donor support, 
for example to pay for an tiretroviral medication (as is the current case 
in Fiji , which has to fund this on its own ). 

Any one oF these factors , among othe rs, could alte r the situation in Vanuatu 
to mean that the health requirements of ni-Vanuatu would be best 
supprnted by the government, or private pharmacies, being able to access 
generic drugs. For example, the Malaysian Ministe r of Health recently 
stated "With the increasing prevalence of patients with NCDs, many 
countries are faced with a huge challenge in providing sufficient access 
to essential medicines . .. The positive econom ic impact of generic 
substitutions can be enormous."15 

Consequently, Vanuatu's new patent regime introduced as a conse
quence of the WTO accession means that ni-Vanuatu access to medicine is 
likely to be constrained in the medium to long term. This conclusion is of 
course also relevant to othe r areas of medical technology, for example, 
hospital equipment and machinery, diagnostic machines, and technology 
for use in dentist1y The conclusion should also be viewed in the context of 
the limitations of Vanuatu 's health system generally and drug purchase and 
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distribution mechanisms more particularly, where a range of systemic 
factors already signiflcantly hinder public access to medicine. 16 

The rationale for introducing patent laws, apart from being a condition 
of WTO membership, are that they will stimulate investment in research 
and development leading to the development of new pharmaceuticals to 
treat new diseases and better treat existing diseases. However, Vanuatu 
does not currently have any local capacity to conduct research and develop
ment (R&D) in this area, and given the start-up costs and depth of e>..'Peri
ence required, it is unlikely to develop that capacity soon. Therefore, the 
availability of patents is unlikely to stimulate any R&D . Fmther, Vanuatu 
is such a small market that whether it grants patents over pharmaceuticals 
or not is unlikely to make the slightest difference as an incentive to multi
national pharmaceutical companies. The UK Commission on Intellectual 
Property Rights 17 found that "the presence or absence of IP protection in 
developing countries is of at best secondary importance in generating 
incentives for research directed to diseases prevalent in developing 
countries."18 Patents may also improve quality by prohibiting counterfeit 
medicine. However, since there are no drug testing facilities in Vanuatu, it 
is hard to see how such laws would assist. 

The limiting effects of patents on access to medicine can be mitigated 
by making use of various flexibilities in patent law allowed on the grounds 
of public health. 19 Even though these flexibilities have not been incorpo
rated into the Patent Act as yet, there are no legal grounds stopping Vanuatu 
from amending the Act to incorporate them, unless it has specifically 
made a contrary commitment in the accession negotiations. As a precedent, 
Chi le amended its laws to take greater advantage of available safeguards 
and options after joining the WT0.20 There is no doubt, however, that 
Vanuatu's lack of technical expertise in this area is likely to be a significant 
constraining factor in making full use of these flexibilities. 

Further, perhaps an even greater difficulty than the new patent regime 
will be finding a countiy to supply the required generic medicines, since 
most countries in the world are now also covered by TRIPs, as mentioned 
above. Although there are mechanisms that theoretically allow a country to 
purchase generic drugs through compulsory licenses in drug manufacturing 
countries in the context of a health emergency, the provisions are so cum
bersome and uncertain they have rarely been used. 21 The rather radical 
conclusion this points toward is the need for the establishment of a generic 
medicine plant in the Paciflc Island region in a countiy that is not yet a 
WTO signatory. This would have a range of developmental benefits , includ
ing facilitating access to generic medicines for countries in need (in the 
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Pacific, but arguably also elsewhere, to take over the market left by Indian 
manufacturers since 2005, when India's patent laws came into e ffect ), pro
viding a new industry for the region , and requiring investments by domestic 
governments , private business , and development partners in high-level 
training programs for nationals. Such a facility could also be used to better 
produce and market remedies based on traditional medicinal knowledge 
and plants, such as noni and kava. It is acknowledged, however, that there 
are a range of practical obstacles that make this an unlikely eventuality. 

Education 

Intellectual property rights (IPR ) are linked to education because of the 
potential for owners of works to use the doctrine of copyright to restrict 
access to textbooks, journals, and other print and online learning materials . 
Copyright gives authors of works exclusive legal rights over those works, 
including reproduction and dissemination rights. As a result, copyright 
owners have the right to control the production, dissemination, and use of 
educational materials. This means that copyright owners can charge high 
prices for their works, making them inaccessible to students in least devel
oped countries such as Vanuatu. Copyright laws can also prevent students 
and teachers from photocopying educational materials for use in the class
room , in course packs and at home, and can also prevent bulk copies of 
books being locally reprinted and sold or distributed at affordable prices. 

In the case of Vanuatu, research indicates that copying of textbooks for 
use by students is widespread. According to one informant who had been 
a school principal for twelve years, teachers regularly photocopy parts of 
textbooks, or even whole textbooks if they are small. He does not consider 
that it is possible to satisfy the educational needs of the students vvithout 
photocopying textbooks because the textbook subsidy is too small. Overseas 
learning materials are generally used as supplements by teachers , particu
larly in the Francophone programs. It is ve1y common for provincial edu
cational authorities to reprint (photocopy) teaching materials and then sell 
these to the schools. The Minist1y of Education is currently trying to stop 
this practice and to distribute copies directly to schools, which have to pay 
the production costs. However, the physical delive1y of materials to schools 
is both costly and difficult. At a te1tia1y level, there is a heavy reliance on 
overseas textbooks, and these are extremely costly. Many students simply 
do not buy textbooks because of the cost, and others photocopy large 
sections of them. This reinforces the findings of the UK Commission on 
Intellectual Property that 
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it is arguably the case that many poor people in developing 
countries have only been able to access certain copyrighted works 
through using unauthorised copies available at a fraction of the 
price of the genuine original product. We are therefore concerned 
that an unintended impact of stronger protection and enforcement 
of international copyright rules as required, inter alia, by TRIPS 
will be simply to reduce access to knowledge products in 
developing countries.22 

Vanuatu did not have any copyright legislation prior to the first round 
of WTO negotiations. A Copyright Act was drafted in 2000 (the Copyright 
and Related Rights Act 2000 [Copyright Act] in preparation for joining the 
WTO, but was not gazetted until Februaiy 8, 2011 , when the negotiations 
resumed. As a result of accession , Vanuatu acceded to the Berne Convention 
on September 27, 2012, meaning that it will have to recognize and enforce 
copyright of foreign authors. Further, as part of its accession package, 
Vanuatu agreed to the TRIPs Plus requirement of becoming a signato1y 
to the World Intellectual Property Organization (WIPO ) Copyright 
Conventions that extend copyright protection into the digital realm and 
make it an offense to circumvent technological rights managements systems 
in certain circumstances.z:3 Vanuatu 's copyright regime is therefore a direct 
consequence of joining the WTO. 

This research found that WTO accession does have a potentially 
negative effect upon the quality of education in Vanuatu in a number of 
respects. First, photocopying or reprinting foreign textbooks is no longer 
legal, meaning fewer students will have access to these materials. Textbooks 
are fundamental to basic learning; Professor Heyneman states that a World 
Bank study showed that "textbook availability was the single most consistent 
correlate of academic achievement in developing countries ."24 Copying 
of textbooks is particularly needed to deal with distributions problems in 
Vanuatu where delays in ordering and transpmtation difficulties can mean 
that students can be delayed in accessing their textbooks for many months. 
In such circumstances, photocopying books is the only way to provide 
immediate access. Second, through agreeing to ratify the WIPO Copy1ight 
Conventions, Vanuatu has agreed to extend copyright laws into the digital 
environment. The essential provisions of these treati es have already been 
included in the Copyright Act. 25 This is likely to have a cu1tailing effect on 
the accessibility of material online to ni-Vanuatu , including educational 
material , and will limit the extent to which Vanuatu is able to bridge the 
"digital divide."26 Although there is a lot of content that is available online 
for free, there is also a lot that is protected by technological protection 
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measures. These are, however, often quite easy to get around, and there is 
often advice on the Internet about how to do soY Howeve r, by introducing 
such laws, Vanuatu has made it an offe nse to do this , meaning that such 
materials will remain inaccessible.28 While individual citizens may be pre
pared to take the risk of infringement and access them anyway, educational 
institutions are likely to be far more cautious about taking such risks. Thus, 
the copyright laws are likely to have a significant impact upon educational 
quality in Vanuatu. In a 2009 study into access to knowledge in Afiica, the 
authors found that 

The link between education and the availability of adequate 
learning materials such as textbooks is undeniable: It is difficult to 
imagine effective learning independent of learning materials , both 
inside and outside of classrooms. Learning mate1ials take many 
forms. Hard-copy books are still the basis of education systems 
worldwide and are especially so in Africa. Digital materials are, 
however, quickly becoming learning tools of choice. As informa
tion and communication technologies (ICTs) proliferate, the shift 
from hard-copy to digital learning materials should accelerate. 
Technology can have a transfonnative effect on entire systems of 
education and on individual teachers and learners within those 
systems. 29 

Experiences in the US and EU where the WIPO Copyiight Conventions 
have been implemented demonstrate that they seriously affect access to 
works online, and have "retarded creativity and technological innovation 
and stifled competition ."3° For these reasons Correa argues "Should a 
developing count1y not be signato1y to the WCT and/or the WPPT, as in 
the case of Brazil, it should refrain from signing them, since they have 
TRIPs Plus provisions mandating a more rigid copyright protection than 
such a count1y's current stage of development is capable of absorbing, 
which creates greater drawbacks than benefits for society as a whole."3 1 

Finally, Vanuatu 's new copyright legislation does not give libraries the 
right to lend books, which also impacts negatively upon education. The Act 
currently gives the exclusive right of public lending to copyright owners , 
meaning that libraries that allow borrowing of books will be in breach of 
the Act. '32 

One of the major ways that most developed countries minimize the 
impact of copyright laws on access to education is through copy1ight 
collecting societies. These allow an educational institution to pay a license 
fee for access to a whole range of works. However, Vanuatu 's small size 
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means that it is unlikely for a national collecting society to be feasible, 
meaning that the negative impact will not be able to be mitigated in this 
way. It may be that this can be dealt with at a regional level, and the 
University of the South Pacific is curre ntly working on the developme nt of 
such a proposal ,33 but it will require broad-based support from educational 
institutions across the region and may involve costs that will be passed on 
to students. 

There are some fl exibilities that can be built into the copyright laws to 
facilitate greater access to educational materials , although this is an area 
where the law is stil l ve1y uncertain , and there are ve1y few model guide
lines to follow. :J.J These fl exibil ities include allowing for parallel impmts, 
utilizing compulso1y licensing mechanisms, inco11Jorating educational fl exi
bilities, including a general fair use provision , and providing for a public 
le nding right. However, to really mitigate against the negative impact 
of copyright laws on access to educational materials, Vanuatu shou ld also 
conduct awareness-raising about the exceptions that currently do exist in 
its copyright laws, in order to e nsure that people are not discouraged from 
using materials they have the right to access. The understanding that copy
right is a balancing act and that users do have rights to access is not well 
understood in Vanuatu. As the African Copyright and Access to Knowledge 
(ACA2K) project argues : 

Informal inte rpretation and application of the law by institutions 
such as libraries and enforce ment agencies have e normous rele
vance for access to learning mate rials. Access-enabling interpreta
tions of the law could be reasonable in the absence of precede nts 
adopting the opposite position.'" 

Vanuatu should also conside r introducing policies that encourage authors 
to use fl exible copyright protection schemes-such as Creative Commons 
li censing-that both protect and promote free access to works . 

Costs and Institutional Capacity 

Establi sh ing and running a TRIPs compliant IP system is like ly to be 
extre mely costly for Vanuatu. It is not clear exactly how much the admin
istrative costs wi ll be, but they are like ly to be significant. Furthe r, Vanuatu 
is required by its accession package to train at least fifteen "officials, 
customs officers and private sector people as well as educators" in TRIPs 
issues, which is an additional cost. '36 Vanuatu currently lacks ex'Pe rtise in this 
area, and since it is of a highly technical nature, developing competence in 
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these areas will take considerable time. The World Bank estimated that a 
comprehensive upgrade of the IPR regime in developing countries could 
require capital expenditure of US$1.5-2 million. The director of the new 
IP Office in Vanuatu (established in keeping with Vanuatu's WTO commit
ments ) had estimated an initial budget proposal of 25 million vatu to the 
government to fund the set-up and staffing of the office, although this is 
unlikely to be granted. In comparison, the estimate spending on health 
(public and private) in Vanuatu in 2009 was estimated at 2,692 million vatu , 
so it is about 10 percent of the total amount currently spent on health. The 
significance of the administrative burden of becoming TRIPs compliant 
was highlighted by a group of LDC countries on November 11, 2011, when 
they asked the WTO for an extension of the 2013 deadline to be TRIPs 
compliant. A chief reason was that 

Least Developed Country Members continue to face serious 
economic, financial and administrative constraints in their effmis 
to bring their domestic legal system into conformity with the 
provisions of the TRIPS Agreement, and as such the continued 
relevance of the previous request made for an extension of the 
transition period under A1iicle 66.l.37 

Despite be ing a LDC country and hence e ligible for the current deferral 
of full implementation until 2013, Vanuatu waived this flexibility in its 
accession package. However, as a result of a new extension negotiated on 
behalf of the LDCs in June 2013, Vanuatu vvill have a "second chance" to 
take advantage of this new intellectual policy space.38 This discussion of 
costs is relevant to the issue of development because by spending money 
on its intellectual property system, Vanuatu will have to spend less on other 
areas, such as health and education. 

Conclusion 

This paper has demonstrated that the intellectual property commitments 
Vanuatu made as a result of acceding to the WTO are likely to have a nega
tive effect on access to medicines and access to educational materials, at 
least in the medium to long te rm. Vanuatu is overwhelmingly a net import
e r of intellectual property and is likely to remain this way for many years 
to come, given the count1y's lack of research and development and current 
state of technological development. It is best served by having laws that 
reflect that reality, instead of enacting laws that suppoti foreign owners of 
intellectual property, especially given the considerable public expense that 
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will be required to imple ment and enforce such a system . However, there 
is still room within the legal fram ework that Vanuatu is now pa1t of to 
introduce some flexibilities to mitigate against some of these consequences, 
and Vanuatu is urged to give care ful consideration to legal re forms to take 
advantage of this "wiggle room. " Pe rhaps even more important, though, is 
the need to avoid adopting an "ideology of ownership" to use File r's te rm 
(which he coined in relation to landownership )'39 in relation to intell ectual 
prope1ty. Legal fl exibilities are only use ful if they are actually implemented 
and supported by both officials and a public who are informed about, and 
beli eve in , use rs ' rights of access to inte ll ectual prope1ty. 
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