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This paper considers the advantages, disadvantages, and challenges confront
ing the use of inte llectual property regimes in the context of food secu1i ty. 
While there bas been some shift in ag1icultural practices, subsiste nce cultiva
tion remains an impmtant aspect of the dai ly lives of many Pacific Islanders 
and refl ects traditions that for centuries have prese1ved biodive rsity and pro
vided a buffe r against crops failures and food loss caused by natural disasters. 
Climate change, population growth, the cost of imported foods , and loss of 
traditional knowledge mean that many of these aspects of food security are 
under pressure. Inte llectual prope1ty regimes which result in disease-resistant 
crops, higher yielding cultivars, and climate adapted livestock may provide a 
solution , but are often out of reach for Pacific Islanders. At the same time, 
traditional agricultural practices, cultivation knowledge, and a biodiversity of 
resources may be vulnerable to unprotected exploitation eithe r by other Pacific 
Islande rs or by outsiders. 

WHILE MANY READEHS will be familiar with the Pacific region , its geogra
phy, and its people, neve1iheless just to give my paper some contemporary 
context I propose to draw attention to certain statistics that are relevant to 
the question of food security. What is understood by food security also 
needs to be clarified, as well as its particular significance to people of 
the region. The link between food security and intellectual property and 
innovation may not at first seem obvious, and indeed food security cannot 
or should not be seen as an isolated concern , but as integral to various other 
contempora1y issues concerning Pacific Island countries (PICs), especially 
trade and development, climate change, and the movement of people. 
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Once these issues are understood, then it is possible to look critically at the 
relationship between present and proposed intellectual property regimes 
and present and future food security. It is here that quite crucial questions 
arise about the dynamics of legal development and the power of various 
influences and players. It is only once these are recognized that proposals 
might be mooted that seek to balance pragmatism with idealism and 
suggest a way forward for Pacific Island nations on this area of national and 
international concern . 

Some Statistical Context 

Most of the countries in the Pacific islands region are among the least 
developed in the world according to the United Nations (UN ) Human 
Development Index (HDI). 1 To give examples, out of 187 listed countries, 
the rankings of Pacific Island countries are indicated in Table l. 

The HDI report, "measures the average achievements in a country in 
three basic dimensions of human development: a long and healthy life , 
access to knowledge and a decent standard of living. " The purpose of the 
data is to "highlight the very large gaps in well-being and life chances that 
continue to divide our interconnected world." In this context it should be 
noted that Australia is ranked second in the world and New Zealand flfth , 
illustrating the gaps referred to. 2 

Some Pacific Island countries, notably Samoa, Solomon Islands, Tuvalu, 
and Vanuatu, are also ranked among the world's fmty-eight least developed 
countries (LDCs). That is, they are included among the world's poorest 
countries, which means that they are characterized by 

weak human and institutional capacities, low and unequally dis
tributed income and scarcity of domestic financial resources. They 
often suffer from governance crisis , political instability and, in 
some cases, internal and external conflicts. Their largely agrarian 
economies are affected by a vicious cycle of low productivity and 
low investment. They rely on the export of few primary commodi
ties as major source of export and fiscal earnings, which makes 
them highly vulnerable to external terms-of-trade shocks .... These 
constraints are responsible for insufficient domestic resource 
mobilization , low economic management capacity, weaknesses in 
programme design and implementation, chronic external deficits, 
high debt burdens and heavy dependence on external financing 
that have kept LDCs in a pove1ty trap.3 
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TABLE 1. The Ranking of Pacific Island Counti;es out of 187 Listed 
Countries According to the United Nations Human 
Development Index (HDI). 

Countiy UN HD! Ranking 

Fiji 
Vanuatu 
Kiribati 
Papua New Guinea 
Solomon Islands 
Fede rated States of Micronesia 
Tonga 
Samoa 

Marshall Islands, Nauru, and Tuvalu not ranked in HDl. 

100 
125 
122 
1.53 
142 
11 6 
90 
99 

Almost all Pacific Island countries are included in the UN's list of thirty
eight Small Island Developing States (SIDS).4 Table 2 compares SIDS 
rankings with HDI rankings . 

As pointed out by the UN Office of the High Representative for the 
Least Developed Countries, Landlocked Developing Count1ies, and the 
Small Island Developing States (OHRLLS ), 

SIDS tend to confront similar constraints in their sustainable 
development efforts , such as a narrow resource base dep1iving 
the m of the benefits of economies of scale; small domestic markets 

TABLE 2. A Comparison of the UN SIDS Ranking with the HDI 
Rankings of Pacific Island Countries. 

Count ry 

Tonga 
Samoa 
Fiji 
F ederated States of Micronesia 
Kiribati 
Vanuatu 
Solomon Islands 
Papua New Guinea 

Rank among SIDS 

17 
20 
21 
24 
26 
27 
29 
32 

Marshall Islands, Nauru , and Tuvalu not ranked in HDL. 

UN HD! Hank out of 
187 Countries 

90 
99 

100 
l16 
122 
125 
142 
153 

Table adapted from http://www.unohrlls.o rg/Use rFiles/SJDS%20 1-1 D l%20RAN KI NG . 
pelf. 
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and heavy dependence on a few external and remote markets; high 
costs for energy, infrastructure, transportation , communication 
and servicing; long distances from export markets and import 
resources; low and irregu lar international traffic volumes; little 
resi li ence to natural disasters ; growi ng populations; high volatili ty 
of economic growth; limited opportunities for the private sector 
and a propmiionately large rebance of their economies on their 
public sector; and fragile natural environments.5 
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The above statistics underpin many of the issues that inform the aid/trade 
and development debate in the region , but for the purposes of this paper 
two furth er dimensions need to be factored in: poverty and climate 
change. 

Traditionally it has been thought that the informal subsistence econo
mies of the Pacific Islands have kept pove1iy at bay.6 Howeve r, this is no 
longer the case,; and while some areas of countries may be better off than 
others , or some countries may be bette r off than others, poverty is on the 
increase. Whi le it has been recognized that "Pove1iy in the Pacific may not 
be as visible or as extreme as in some of the harshest parts of the world"8 

and that some caution may need to be exercised when applying pove1iy 
calculi to the Pacific,9 it is recognized that people in the region suffer from 
poverty measured by access to basic necessities, pove1iy of oppoiiunity,1° 
and what has been termed vulnerability pove1iy (see below). 

Although only Vanuatu has been assessed according to the UN 
Development Programme (UNDP) Multidimensional Poverty Index (MPI), 
with research in 2007 indicating that around 30.1 percent of the population 
were in poverty, 11 in the Summit Report on Food Security in the Pacific, 
it was estimated that 2.7 million (out of an approximate 10 million people 
in the Pacific) were in pove riy. 12 Increased prices of imported foodstuffs 
and fuel-affecting cooking and transport of foodstuffs- has a propo1iion
ately higher impact on these countries than on more affluent ones. 13 

Moreover, higher food prices have cascading effects on development across 
the board, leading to regressions in standards of education and health.14 

Other evidence of growing food poverty is the fact that it is now consid
ered unlikely that many Pacific Island countries will meet Millennium 
Development poverty all eviation goals (MDGs). The Pacific Forum has 
noted that "the Pacific faces the highest levels of vulnerability, with very 
low coping capacity and resilience to the endogenous and exogenous shocks 
that has adversely impacted Pacific communities in recent years. As a result, 
the Paciflc region runs the ve ry high risk of not achieving the MDGs."15 
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Similarly the Asian Development Bank's 2011 report found that "The 
Pacific region as a whole is unlikely to achieve the target of halving the 
proportion of people living in extreme poverty (Millennium Development 
Goal 1, Target la) by 2015. "16 

Indeed it has been pointed out by organizations such as Oxfa m (New 
Zealand) that World Trade Organization (WTO) accession is likely to 
aggravate poverty in the region , because of the inequality of bargaining 
power that PI Cs face and the consequential loss of abili ty to promote local 
business opportunities for local people, loss of ability to protect local econo
mies from foreign exchange crises, pressures for privatization and deregula
tion of services, the expense of meeting WTO commitments and concurrent 
loss of revenue to governments, the high probability of privatization of 
public se rvices, and loss of sovereignty over trade-related matte rs .1

; Oxfam 
makes a clear connection between growing poverty and WTO, stating: 

Many Pacific Island countries are being pressured by rich coun
tries through the World Trade Organisation to make comm itments 
to fu1ther open their economies to foreign goods and services. This 
will mean Pacific governments will lose much-needed revenue 
to invest in basic services. They will also lose control over trade 
policies that \.vill help them develop their economies and end 
poveity. 18 

In assessing population percentages living below the National Basic eecls 
Poverty Line, 19 Oxfam statistics indicate that this is 25 percent in Fiji , 
20 percent in Samoa, 38 percent in Papua New Guinea, and 40 pe rcent 
in Vanuatu. 

Even in those countries that are not signed up to the WTO, there are 
food shortages, either because people cannot afford food or because they 
cannot grow it. This links to another form of poverty (mentioned above): 
vulnerabili ty poverty, which means that Pacific Island countries and their 
people are 

vulnerable to circumstances such as natural disasters, national and 
international economic downturns , fluctuations in remittances and 
tourism, civil conflict and changes in international aid distribution . 
This kind of vulnerability highlights how poverty is not an absolute 
state but one that is related to circumstances.20 

Crucial to these circumstances is climate change. 
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Climate Change 

It has been pointed out by the UN Food and Agriculture Organization 
(FAO) in a briefing paper on Climate Change and Food Security in the 
Pacific (2009) that "Despite the fact that PICTs make negligible contribu
tions to global green house gas emissions rates (0.03 per cent), they find 
themselves-unfai rly-facing the frontline of climate change impacts. 
Climate change seriously threatens ongoing regional development and the 
ve1y existence of some low-lying atoll nations in the Pacific."21 

Although not all Pacific islands are low-lying coral atolls, they are al l 
subject to the effects of climate change, either because of salt-water 
inundation or because of the more frequent incidence of cyclones, irregular 
rainfall patte rns , and changing temperatures.22 They are also subject to 
natural hazards such as earthquakes, tsunamis, and volcanic e ruptions. 

The F AO has explicitly stated that 

Careful consideration must be given to the impact of climate 
change on food security, and building the resilience of the agricul
ture, fisheries and fores t1y sectors to safeguard food security in a 
time of multiple crises and risks. z:1 

Climate change, in combination with other factors , is likely to have a 
significant adverse effect upon food security in the future, requiring 
changes in agricultural technology, such as the introduction of new species 
resilient to salinity, drought, and flood, and new techniques for food pres
ervation to help populations through periods of natural disaster. 24 In 2009 
the FAO held a Climate Change and Food Security in the Pacific meeting 
in Copenhagen to 

raise awareness of the imminent impacts of climate change on 
food secu1ity in Pacific island count1ies and territories and to urge 
participants to consider the importance of mainstreaming food 
security in climate-related policies, strategies and programrnes. 2·5 

At national and regional levels there have been a number of initiatives to 
focus on climate change. For example, the Pacific Islands Framework for 
Action on Climate 2006-2015 established six basic principles.2c; Although 
there is reference in the framework to agricu lture, there is no specific link 
made between climate change, food security, biodiversity, and intellectual 
property. Similarly, the Pacific Adaptation Climate Change Program, imple
mented by the Secretaiiat for the Pacifk Regional Environment Program 
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(SPREP),27 which includes among its three main programs food production 
and food security, makes no specific link between the regu latory environ
ment and building capacity fo r adaptabi lity to climate change, even though 
reference is made in national rep01ts to the importance of maintaining 
biodiversity. 28 

The Meaning and Significance of Food Security in the Pacific 

In defining food security, the World Health Organization (WHO) quotes 
the World Food Summit of 1996: 

"when all people at all times have access to sufficient, safe, nutri
tious food to maintain a healthy and active life ." Commonly, the 
concept of food security is defin ed as including both physical and 
economic access to food that meets people's dieta1y needs as well 
as their food prefe rences.2u 

The Inte r-American Institute fo r Cooperation on Agriculture (IICA) define 
it as 

the existence of the necessa1y conditions fo r human beings to have 
physical and economic access, in socially acceptable ways, to food 
that is safe, nutritious and in keeping with their cultural prefe r
ences, so as to meet their dietaiy needs and li ve productive and 
healthy lives,'30 

and the FAO defin es food security as existing when 

all people, at all times, have physical and economic access to 
sufficient, safe and nut1itious food that meets their dietaiy needs 
and food pre ferences for an active and healthy life.3 1 

The WHO state that food secu1ity is based on three pillars: availabi li ty 
- sufficient quantities of food avail able on a consistent basis; access- having 
sufficient resources to obtain appropliate foods for a nutritious diet; and 
use-appropriate use based on knowledge of basic nutrition and care, 
as well as adequate wate r and sanitation. The WHO also draws a direct 
correlation between sustainable econom ic development issues and ill health 
clue to malnutrition , environment, and trade. 

The negative consequences of \ i\TTO accession, increasing urban ization 
and demographic changes, and climate change are the refore all factors that 
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influence actual or potential poverty in the region, but most fundamentally, 
as suggested by the UN Economic and Social Commission for Asia and the 
Pacific (ESCAP), "the most broadly used standard for measuring poverty 
in practice is likely to continue to be the adequate consumption of food 
and other essentials."32 Food security is therefore crucial to the futures of 
Paciflc Island people, and its impmtance is at last beginning to be realized 
in the region and highlighted in a number of initiatives. 

The Pacific Islands Forum (PIF), the regional body representing all the 
island states, started to focus attention on food secu rity in 2008, and in 2009 
Ministers of Trade, Agriculture and Health endorsed the concept of 
a Pacific Food Summit. A Framework for Action on Food Security was 
developed and drafted between 2008 and 2010, and at the Inaugural Pacific 
Food Summit, held in 2010 in Vanuatu, it was recognized and agreed 
that 

In the Pacific ... food security is being threatened by declines in 
traditional crop production , increased dependence on imported 
foods, growing vulnerability to climate change, overfishing and ille
gal fishing, volatility in international commodity prices, and failure 
to enact and enforce food safety and quality standards. Collectively, 
these and other threats hinder productivity, trade and develop
ment and contribute to greater risk of chronic diseases (such as 
type 2 diabetes and hypertension ), vitamin and mineral defici en
cies, child malnutrition and food-related diseases.33 

It vvas recognized that one of the keys to food security was to promote, 
facilitate, and preserv e the growing of indigenous food crops and to encour
age the cultivation of varieties that would withstand climate change, pests , 
and disease while also offe ring a balanced diet. Biodiversity was seen as 
essential to food security in the region. 

The Relationship between Present and Proposed Intellectual 
Property Regimes and Present and Future Food Security 

While food secu ri ty has made it on to the local agenda, as have concerns 
about traditional knowledge and indigenous intellectual property, there has 
been rather less connectivity made between trade, intellectual property. 
and food security. Indeed it seems to be generally ignored that the 
law (apart from legislation relating to food standards )3~ may be one of the 
"multiple" barriers to food security, or indeed one of the enabling factors. J.5 

This is partly because of the disjunction at government level between 
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different ministries and departments- for example, diffe rent ministries 
deal with agriculture and trade-and partly because of the failure to 
recognize that obligations incurred under trade treaties or international 
membership of WTO could have direct consequences on the future food 
security of the region. 

A mixed intellectual property regime will affect all food security in PICs, 
especially patents and plant breeders ' rights, but copyright, trademarks , and 
geographical indicator regulations may also be relevant to agricultural trade 
activities vital for earning the foreign income needed to meet de mands on 
national budgets. 

However, it is those countries that are members of the WfO that are 
most adversely affected because wro membership requires trade-related 
aspects of intellectual property rights (TRIPS ) compliant legislation , which 
encompasses (among other things) genetic resources and plant varieties. 
Member states may include plants and genetic resources within patent 
law or can exclude plants from patentability and put in place their own sui 
generis law or a combination of measures.36 There is pressure, however, to 
sign up to the Union Internationale pour la Protection des Obtentions 
Vegetales (UPOV).37 UPOV protects the 1ights of plant breeders provided 
they develop plant varieties that are new, distinct, uniform , and stable 
(Article 5 (1)) . Commercial plant breeders are likely to favor and support 
UPOV because its requirements are much easier to comply with than those 
of patent law, making it easier for commercial plant breeders to secure 
monopolies. By contrast, it is more difficult for farm ers to bring their own 
plant varieties under UPOV protection because the UPOV requirements of 
demonstrating stability and uniformity present obstacles to varieties devel
oped by farmers, since these tend to be variable and lacking uniformity. 

The UPOV model is particularly unsuitable for the Pacific region. Not 
only are many food crops grown not from seed but from plant-stock propa
gation , but the possible exemptions are of little relevance. For example, the 
"farmers' rights" exception under Article 15 of the 1991 ve rsion of the 
UPOV convention , which permits states to restrict breeders ' rights "in 
order to permit farm ers to use for propagating purposes, on their own hold
ings, the product of the harvest which they have obtained by planting . .. 
the protected variety," does not extend to the sharing or exchange of propa
gating material; while the "research exemptions" that allow national legisla
tion to make exceptions for "acts done privately and for non-commercial 
purposes [and] for experimental purposes" (Article lS(l )( i) and (ii )) are of 
little relevance to countries with minimal research and development 
capacity. The only exemption that could be of use is the public interest 
exemption .38 However, resistance on the grounds of public interest based 
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on the need to protect farmers' rights , indigenous cu ltural practi ces, and 
respect for traditional knowledge, as well as to safeguard biodiversity 
and promote food seculity, needs strong political will and national and 
international support. 

Although the UN Special Rapporteur on The Right to Food has observed 
that "No State should be forced to establish a regime for the protection of 
intellectual property 1ights which goes beyond the minimum requirements 
of the TRIPS Agreement" and has expressed the view that "free trade 
agreements obliging countries to join the 1991 UPOV Convention or to 
adopt UPOV-compliant legislation, therefore, are questionable,"39 the 
reality is that without sufficient resources, or political power, PICs seeking 
membership of the WTO are likely to give in under pressure. Even where 
PICs are not seeking vVTO membership, it is likely that within regional 
trade negotiations (for example, PACER Plus) those countries that are 
constrai ned by TRIPS and TRIPS Plus agreements will be likely to seek to 
extract the same commitment from trading pa1tners , and fo1th er afield (for 
example, under E uropean Union- Africa Caribbean Pacific agreements ) it 
is likely that uneven playing fields and imbalances of negotiating power will 
result in UPOV or UPOV-type p lant regimes, or the use of patent law. 

Balancing Pragmatism and Idealism: A Way Forward for Pacific 
Island Nations 

The use of nontraditional intellectual property regulations has two poten
tially negative consequences for food security in Pacific Island countries: 
the first is that these regulations effectively exclude Pacific Islands (along 
with other developing countries) from access to essential resources due to 
their protective and prohibitive features. The second is that traditional 
knowledge used to promote food security does not fall with in the scope of 
these laws, with the consequence that either the food products of that 
knowledge are traded without appropriate acknowledgment going to those 
whose knowledge made their production possible or traditional knowledge 
is constrained vvithin an unsuitable regulatory framework that undermines 
the value of such knowledge (for example, the plinciples of sharing; com
munal and inte rgenerational knowledge transfer rather than individual 
ownership; timelessness rather than fixed points in time for origin and 
expi1y ; and exchange instead of financial return ). At the same time it has 
to be recognized that some traditional knowledge is being lost, just as 
biodiversity is being lost. Changing lifestyles, urbanization, and diffe rent 
forms of knowledge transmission all contribute to future food crises. 
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It seems clear however, that TH.JPS Plus regulato1y regimes do little to 
enhance food security in the region and, if complied with , seem likely the 
aggravate poverty rates. Un less Pacific Islanders can stand firm and negoti
ate alternative regimes, then it may be better to avoid legislation altogether. 
This would not necessarily mean that there is a food security vacuum. 
Not only are there traditional practices of encouraging biodiversi ty and the 
exchange of plant material, but there are also a number of national and 
regional initiatives that, if left unconstrained by western -style intellectual 
property laws, could ensure a brighter future for food security in the region . 
Among these are initiatives to secure germplasm or plant samples in 
"banks," and projects being developed by the Centre fo r Pacific Crops and 
Trees (CePACT) Programme to develop new plant species that are more 
resistant to climate change and to other problems affecting and depleting 
other food crops.40 There are also national programs that could be adapted 
e lsewhere, for example, the Kastom Gaden Association in Solomon Islands,4 1 

the Island Food Communi ty of Pohnpei,42 and renewed focus on kastom 
economy and island food in Vanuatu .'13 These projects have mixed aims and 
agendas but share an inte rest in promoting local foods through cultivation 
and use, and identify the need to conserve crop varieties and improve 
access to plant resources.•·1 They also raise awareness about the loss of 
traditional knowledge and promote better diets. 

The above initiatives are not always problem free, however. For exam
ple, the issue arises with gene banks as to who will con trol the re lease of 
"banked" mate rial back into the community and how this will be regulated. 
Similarly, where private collections are developed for archival or research 
purposes, then it is unlikely that there will be free access to genetic stocks 
(an example is the national stock of breadfruit trees in Hawai'i's Botanical 
Gardens ). Similarly, where new strains are developed as a result of research 
they are invariably not only located outside PICs but also funded by orga
nizations that may expect to see a return on their investment and may not 
be able or willing to act purely altruistically toward PICs, fo r example the 
Centre for Legumes (CLIM A) at the University of Western Australia and 
the Australian Centre fo r Inte rnational Agricultural Hesearch at Australian 
National University. 

It might also be possible for those PICs not yet yoked to UPOV or 
TH.JPS Plus intellectual regimes to develop Pacific focused sui generis 
legislation looking at comparative models developed elsewhere in the 
developing world such as India and Africa,45 or through giving greater 
attention to the interests of farm ers and the national need for tal-.ing 
meas ures to ensure food secu1i ty when interpreting the "public inte rest" 
exception under UPOV or similar trade-linked agreements that affect plant 
varieties and genetic resou rces. 
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Conclusion 

The current intellectual prope rty regimes that directly affect food security 

are shaped by and protect agiicu ltu ral co rporations in the developed world, 
notably those corporations that deve lop gene tically modifi ed crops , seeds , 

pesticides, and fe1iilizers. In particular the current regime divo rces seed 

and p lant development from farm ing o r food growing. The fund ing mecha

nisms fo r research into climate change resistant food crops ignores the 

argument that the food resources of the world should belong to the global 

commons.46 The focus on trade rathe r than welfare with in the rhe toric of 

economic development has resu lted in the uncoordinated deve lopment of 
national policies while the ongoing depe ndency on aid for most PICs has 

severe ly unde rmined autonomy in inte rnational inte ractions. The re is , 

moreover, a danger that the rationale that informs weste rn models of 

inte llectual property will begin to shape the thinking of Pacifi c Island 

governments and individuals , so that excluding rathe r than sharing becomes 

the norm ; claiming ovme rship and property rights ove r the outcomes of 

years of skill , knowledge, and labor may become more p revalent rathe r 

than the acknowledgment of comm unal and transgenerational contribution 

to present knowledge and biodive rsity, and this is pa1iicu la rly li ke ly to 
occur once fln ancial incentives e nte r the picture . 

The future of food security in the region is influe nced by a numbe r of 

factors ope rating togethe r. Unti l this inte rconnectedness is recognized 
the re is a clanger that the com bined risks to food security will not be 

adequate ly add ressed. As a start, it is esse ntial that this mu ltidimensionality 

is acknowledged. The n more needs to be clone to asce rtain and publicize 

good practice in local initiatives so that othe rs can see what could be done, 

if only at a local o r microeconom ic level. Governme nts conside ring trade 

treaties should conside r the like ly food securi ty threats impli cit in such 

agreements and take advice from age ncies that have expertise in iclentif)'ing 
li ke ly adve rse conseque nces such as WHO, Oxfam, and the UN Childre n's 

Fund (UNICEF) . At a regional leve l, open access has to be negotiated and 

put in place, if necessaiy by ring-fencing ce rtain food crop varie ties, and 

aid donors should be e ncouraged to continue to suppo1t regional research 

initiatives offering free distribution of disease-resistant and pest-resistant 

c rops. At an in te rnational level, the re is scope for constructi ve dialogue 

with othe r developing countri es fac ing similar dile mmas. Above all , 

pe rhaps , the words of the Special Rappo rteur on Food Securi ty should be 
borne in mind: 
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The expansion of in tellectual property rights can constitute an 
obstacle to the adoption of policies that encourage the mainte
nance of agrobiodiversity and reliance on farmers' varieties. 
Intellectual property rights reward and encourage standardization 
and homogeneity, when what should be rewarded is agrobiodiver
sity, particularly in the face of the emerging threat of climate 
change.47 
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