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After over a decade of protracted negotiations, Vanuatu joined the World
Trade Organization (WTO) in 2012. Intellectual property provisions formed
part of Vanuatu’s accession package, and included some Agreement on Trade-
Related Aspects of Intellectual Property (TRIPs) Plus provisions. This paper
will look at the potential effects that these new undertakings will have on two
key areas of development, namely, health and education. It argues that the
new intellectual property framework is likely to have detrimental effects on
access to both medicines and other medical technology and also educational
materials, which is at odds with the developmental aspirations of membership.
Although these can to an extent be mitigated by better use of flexibilities
permitted within the WTO framework, this should be coupled with the
embracing of an open access mentality toward intellectual property rights.

Introduction

VANUATU BECAME the 157th member of the World Trade Organization
(WTO) on August 24, 2012, concluding negotiations that began in 1995. As
this long period suggests, the road to accession has been rocky, and was
faced with a last minute, but active, “Say No to WTO” campaign by civil
society, churches, and the chiefs, and one Supreme Court challenge. From
an intellectual property perspective, the WTO accession means major
changes to Vanuatu’s legal regime. It was required to become compliant
with the Agreement on Trade-Related Aspects of Intellectual Property
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(TRIPs) by the end of 2012, requiring the introduction of a whole raft of
intellectual property (IP) laws, and the establishment of an intellectual
property office. This paper briefly examines those aspects of Vanuatu’s IP
commitments that have the greatest impact, or potential impact, upon
development in the country. As we will see, the package that Vanuatu
signed up to commits it to a number of TRIPs Plus standards, and does not
take advantage of flexibilities that were available to it as a Least Developed
Country (LDC). The paper is based on both desk research and also a
number of interviews with key stakeholders in the two sectors discussed.
The research presented here forms part of the preliminary findings of an
ongoing three year project.’

A Developmental Perspective?

In order to investigate the impact of new intellectual property laws on
development, it is first necessary to define what is meant by development,
and what criteria will be used to measure it. The conventional measures of
national development are salary levels and economic growth measured by
gross domestic product (GDP). However, this conception of development
has been subjected to much criticism as being overly narrow, for example,
by the economist Amartya Sen, who has reconceptualized development
as “freedom.” Numerous alternative criteria have been proposed, such as
The Human Development Index, the Millennium Development Goals,
International Human Rights, and Burma’s Gross National Happiness Index.
A movement has also started in Vanuatu to develop alternative indices of
“well-being,” that take into account a range of factors including participa-
tion in the traditional economy and cultural activities.” A representative of
the National Statistics Office has explained this development, arguing that
for far too long economists have used income and expenditure patterns to
paint a picture of a society’s well-being. He points out that although Vanuatu
is a LDC, it was voted the Happiest Country in the World by the New
Economics Foundation.* For example, the alternative indicators study
found that:

TORBA Province, the northern most province in the country with
the lowest GDP per capita and least access to markets . .. in effect
the most “economically handicapped” and, coincidentally, the
Province with the highest subjective well-being (or, happiness) of
any other province by a significant amount. It is also the province
with the highest perceived equality, highest levels of trust in
neighbours, most positive assessment of traditional leaders, highest
rates of community interaction, and the list goes on.
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In contrast to this approach, the Pacific Island Forum leaders” 2011
statement on Sustainable Development focuses heavily on economic devel-
opment, for example, by recognizing “the way in which regional and eco-
nomic integration can improve the prospect of stable, long-term economic
growth in Pacific communities by creating jobs, enhancing private sector
growth, and raising standards of living, through the freer flow of goods,
services, and investment within the Pacific.” Thus, the term “development”
is currently being used by a range of different players to mean very differ-
ent things and is being measured according to very different criteria.
As Merry argues, “How indicators are named and who decides what they
represent are fundamental to the way an indicator produces knowledge.™
However, the common use of the term “development” risks hiding the
different interpretations and meanings vested in the term by the different
actors involved. For example, Vanuatu’s recent accession to the WTO
was both promoted and critiqued on the basis that it would promote
“development,” with opposing parties talking at cross-purposes about what
development means.

This lack of a uniformly accepted definition and indices of measurement
of development is problematic for the current investigation into the devel-
opmental implications of intellectual property law. The definition of devel-
opment chosen for such an investigation can, in fact, largely determine its
outcome. For example, and this is adopting a very “broad brush” approach,
if we look at development as meaning increased foreign investment and
greater GDP, then we would support IP rules that favor granting strong
proprietary rights over new technologies. However, if we look at develop-
ment as meaning ensuring access by all citizens to adequate food, educa-
tion, and health, then we may favor free access to new technologies.
Although these different viewpoints over development are represented in
the growing literature and policy debates about IP,” especially in the new
era of proliferation of what Margaret Chon calls “norm entrepreneurs,”
there is not, as yet, a satisfactory conceptual framework to apply. However,
this paper is not the place to fill that hole, although that is certainly the
intention for future research. Having noted the difficulties with any mea-
sure of development, we now move on to consider the impact of Vanuatu’s
new IP laws in the areas of health and education, on the basis that these
two sectors at least should be central to any measurement of development
where IP is implicated.

Health

Vanuatu’s accession to the WTO raises many issues about the relationship
between trade and health in general. A number of academics and public
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policy advocates have drawn attention to the aspects of globalization medi-
ated through WTO Agreements that are having negative impacts on health
in the region, highlighting problems of food security and fostering increased
dependence on imported food of poor nutritional quality.’

Intellectual property laws also have an effect upon a number of different
health-related areas, but the focus here is on access to medicines. As is well
known, patents granted to drug companies can restrict access to medicines
by allowing those companies to charge higher prices than would be obtain-
able if they did not have such a monopoly right. Although patents are only
available for twenty years, there are a variety of ways of extending these,
known collectively as “evergreening,” which means that patents can effec-
tively last significantly longer than this. For example, the life of a patent
can be extended by data exclusivity periods, such as those Vanuatu has
agreed to in its accession package, and also by recognizing patents for new
uses of known substances, which allows companies to extend their
monopoly by presenting the same drug in a different form or combination.
So if a country introduces patent laws that allow drug manufacturers to
register their patents, this means that patients in that country can legally
only have access to the drugs produced by that company, which are likely
to be significantly more expensive than an imitation (or generic brand) of
the same drug.

Vanuatu passed a Patents Act in 2003 as part of its initial program to join
the WTO. However, the law was only gazetted in February 2011 (and
hence came into operation) as part of the renewed bid to join the WTO.
The Vanuatu Patents Act 2003 repealed the Registration of United Kingdom
Patents Act [Cap 80], which essentially provided that any person who had
registered a patent in the United Kingdom (UK) could, within three years
of the date of issue of the patent, apply to have the patent also registered
in Vanuatu. This Act was used very rarely, and according to the Vanuatu
Financial Services Commission who administered the patent register under
the Act, only about 100 patents had ever been registered. Because of the
existence of this old Act, it cannot be said that Vanuatu’s patent regime is
entirely a consequence of its WTO membership, but there is no doubt that
the new system that has been put in place as a result of the accession
is greatly strengthened and is likely to result in many more patents being
filed than in the past. This is particularly the case given that Vanuatu was
required to signal “readiness to participate” in the Patents Co-operation
Treaty (PCT) as part of its accession package."” Further, previously Vanuatu
had complete autonomy over decisions about whether or not to enforce its
patent laws, but as a result of WTO membership it can now be compelled
to enforce these laws through international trade sanctions implemented by
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the WTO’s own enforcement machinery, even where they operate against
domestic interest.

The attention of the effect of patents on access to medicine in the past
few decades has really been focused on human immunodeficiency virus
(HIV)/acquired immune deficiency syndrome (AIDS) and those countries
in Africa affected by that epidemic. However, the question for Vanuatu,
which does not—yet—have an AIDS epidemic, is whether the same level
of concern is justified.

In general this research found that at present the introduction of patent
legislation is unlikely to increase the cost of most medicines in Vanuatu.
This is because approximately 95 percent of drugs in the country are
provided for free by the government through health clinics and hospitals,
and all of these drugs are generic medicines that have been off patent for
a number of years. Those medicines that are only available on patent have
tended to be donated to Vanuatu through either international programs,
such as the Global Fund,'" or else through bilateral aid programs. Further,
Vanuatu, and indeed almost all Pacific Island countries (PICs), do not have
local manufacturing companies to produce generic drugs. This means that
generic medicines have to be purchased from a country that is not TRIPs
compliant, and there are fewer and fewer of these as membership of the
WTO increases. These factors point to Lhanges in national patent laws
having a potentially minimal effect on the supply of pharmaceuticals in
Vanuatu, as the situation in Vanuatu currently stands. This is confirmed by
looking at Fiji, which has been a WTO member since 1996, and has only
had the issue of a patent over a medicine arise once. It was resolved in that
case by using an exception that allows a government to supply generic
medicine in particular conditions."

However, if certain circumstances change and what Meads calls the
“generic bubble™ bursts, then changes in patent law could have a signifi-
cant impact on access to medicines in Vanuatu. These circumstances
include the following:

* There is a massive worldwide epidemic, for example, severe acute
respiratory syndrome or swine flu, for which either vaccines or
treatment are developed that are covered by patent, and no donor is
willing to donate these to Vanuatu.

e New vaccines are developed (for example, for malaria or cervical
cancer) that are covered by patent and that Vanuatu would like to
use.

* There is a rise in HIV/AIDS in the country and there is a need to
move to second or third line retroviral medicines, which are currently
not available off-patent, to treat it.
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* Resistance develops to some of the treatments that Vanuatu uses for
major diseases such as tuberculosis and malaria, and there is a need
to treat these with new generation drugs that are not available
off-patent.

e There are new demands for treatments for noncommunicable diseases
(NCDs) for example, statins, new diabetic treatments, chemotherapy,
and dialysis. Noncommunicable diseases are reaching epidemic levels
in the region, and since these are also diseases for the wealthy coun-
tries, it is likely that more effective treatments for these conditions
will be developed and will be patented. The 2011 Forum Leaders
Communiqué states “Leaders noted with concern the huge economic
costs of NCDs in the Pacific and in particular the rapidly rising expen-
diture on NCDs comprising well over 50 percent of the total health
budget of many island countries;”" While Vanuatu has a lower inci-
dence of heart disease and diabetes than many other PICs, changes
in diet, urbanization, and loss of land on which to grow healthy local
food may all combine to change this picture.

* Donor support drops off, for example, as a result of the global
economic crisis. For instance, in 2011 the World Health Organization
(WHO) had to decrease its budget dramatically, and this has meant
less assistance for Pacific Island countries.

* Vanuatu ceases being a LDC (it is programmed to “graduate™ from
LDC status in 2013) and therefore does not qualify for donor support,
for example to pay for antiretroviral medication (as is the current case
in Fiji, which has to fund this on its own).

Any one of these factors, among others, could alter the situation in Vanuatu
to mean that the health requirements of ni-Vanuatu would be best
supported by the government, or private pharmacies, being able to access
generic drugs. For example, the Malaysian Minister of Health recently
stated “With the increasing prevalence of patients with NCDs, many
countries are faced with a huge challenge in providing sufficient access
to essential medicines ... The positive economic impact of generic
substitutions can be enormous.”™

Consequently, Vanuatu’s new patent regime introduced as a conse-
quence of the WTO accession means that ni-Vanuatu access to medicine is
likely to be constrained in the medium to long term. This conclusion is of
course also relevant to other areas of medical technology, for example,
hospital equipment and machinery, diagnostic machines, and technology
for use in dentistry. The conclusion should also be viewed in the context of
the limitations of Vanuatu’s health system generally and drug purchase and
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distribution mechanisms more particularly, where a range of systemic
factors already significantly hinder public access to medicine.!®

The rationale for introducing patent laws, apart from being a condition
of WTO membership, are that they will stimulate investment in research
and development leading to the development of new pharmaceuticals to
treat new diseases and better treat existing diseases. However, Vanuatu
does not currently have any local capacity to conduct research and develop-
ment (R&D) in this area, and given the start-up costs and depth of experi-
ence required, it is unlikely to develop that capacity soon. Therefore, the
availability of patents is unlikely to stimulate any R&D. Further, Vanuatu
is such a small market that whether it grants patents over pharmaceuticals
or not is unlikely to make the slightest difference as an incentive to multi-
national pharmaceutical companies. The UK Commission on Intellectual
Property Rights'” found that “the presence or absence of IP protection in
developing countries is of at best secondary importance in generating
incentives for research directed to diseases prevalent in developing
countries.”" Patents may also improve quality by prohibiting counterfeit
medicine. However, since there are no drug testing facilities in Vanuatu, it
is hard to see how such laws would assist.

The limiting effects of patents on access to medicine can be mitigated
by making use of various flexibilities in patent law allowed on the grounds
of public health." Even though these flexibilities have not been incorpo-
rated into the Patent Act as yet, there are no legal grounds stopping Vanuatu
from amending the Act to incorporate them, unless it has specifically
made a contrary commitment in the accession negotiations. As a precedent,
Chile amended its laws to take greater advantage of available safeguards
and options after joining the WTO.* There is no doubt, however, that
Vanuatu’s lack of technical expertise in this area is likely to be a significant
constraining factor in making full use of these flexibilities.

Further, perhaps an even greater difficulty than the new patent regime
will be finding a country to supply the required generic medicines, since
most countries in the world are now also covered by TRIPs, as mentioned
above. Although there are mechanisms that theoretically allow a country to
purchase generic drugs through compulsory licenses in drug manufacturing
countries in the context of a health emergency, the provisions are so cum-
bersome and uncertain they have rarely been used.*’ The rather radical
conclusion this points toward is the need for the establishment of a generic
medicine plant in the Pacific Island region in a country that is not yet a
WTO signatory. This would have a range of developmental benefits, includ-
ing facilitating access to generic medicines for countries in need (in the
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Pacific, but arguably also elsewhere, to take over the market left by Indian
manufacturers since 2005, when India’s patent laws came into effect), pro-
viding a new industry for the region, and requiring investments by domestic
governments, private business, and development partners in high-level
training programs for nationals. Such a facility could also be used to better
produce and market remedies based on traditional medicinal knowledge
and plants, such as noni and kava. It is acknowledged, however, that there
are a range of practical obstacles that make this an unlikely eventuality.

Education

Intellectual property rights (IPR) are linked to education because of the
potential for owners of works to use the doctrine of copyright to restrict
access to textbooks, journals, and other print and online learning materials.
Copyright gives authors of works exclusive legal rights over those works,
including reproduction and dissemination rights. As a result, copyright
owners have the right to control the production, dissemination, and use of
educational materials. This means that copyright owners can charge high
prices for their works, making them inaccessible to students in least devel-
oped countries such as Vanuatu. Copyright laws can also prevent students
and teachers from photocopying educational materials for use in the class-
room, in course packs and at home, and can also prevent bulk copies of
books being locally reprinted and sold or distributed at affordable prices.

In the case of Vanuatu, research indicates that copying of textbooks for
use by students is widespread. According to one informant who had been
a school principal for twelve years, teachers regularly photocopy parts of
textbooks, or even whole textbooks if they are small. He does not consider
that it is possible to satisfy the educational needs of the students without
photocopying textbooks because the textbook subsidy is too small. Overseas
learning materials are generally used as supplements by teachers, particu-
larly in the Francophone programs. It is very common for provincial edu-
cational authorities to reprint (photocopy) teaching materials and then sell
these to the schools. The Ministry of Education is currently trying to stop
this practice and to distribute copies directly to schools, which have to pay
the production costs. However, the physical delivery of materials to schools
is both costly and difficult. At a tertiary level, there is a heavy reliance on
overseas textbooks, and these are extremely costly. Many students simply
do not buy textbooks because of the cost, and others photocopy large
sections of them. This reinforces the findings of the UK Commission on
Intellectual Property that



Joining WTO Changes Vanuatu’s IP Obligations 165

it is arguably the case that many poor people in developing
countries have only been able to access certain copyrighted works
through using unauthorised copies available at a fraction of the
price of the genuine original product. We are therefore concerned
that an unintended impact of stronger protection and enforcement
of international copyright rules as required, inter alia, by TRIPS
will be simply to reduce access to knowledge products in
developing countries.*

Vanuatu did not have any copyright legislation prior to the first round
of WTO negotiations. A Copyright Act was drafted in 2000 (the Copyright
and Related Rights Act 2000 [Copyright Act] in preparation for joining the
WTO, but was not gazetted until February 8, 2011, when the negotiations
resumed. As a result of accession, Vanuatu acceded to the Berne Convention
on September 27, 2012, meaning that it will have to recognize and enforce
copyright of foreign authors. Further, as part of its accession package,
Vanuatu agreed to the TRIPs Plus requirement of becoming a signatory
to the World Intellectual Property Organization (WIPO) Copyright
Conventions that extend copyright protection into the digital realm and
make it an offense to circumvent technological rights managements systems
in certain circumstances.” Vanuatu’s copyright regime is therefore a direct
consequence of joining the WTO.

This research found that WTO accession does have a potentially
negative effect upon the quality of education in Vanuatu in a number of
respects. First, ph()toc()pymg or lepnntmg_, f()re,lgn textbooks is no long_,e
legal, meaning fewer students will have access to these materials. Textbooks
are fundamental to basic learning; Professor Heyneman states that a World
Bank study showed that “textbook availability was the single most consistent
correlate of academic achievement in developing countries.” Copying
of textbooks is particularly needed to deal with distributions problems in
Vanuatu where delays in ordering and transportation difficulties can mean
that students can be delayed in accessing their textbooks for many months.
In such circumstances, photocopying books is the only way to provide
immediate access. Second, through agreeing to ratify the WIPO Copyright
Conventions, Vanuatu has agreed to extend u)pyrlg_,ht laws into the digital
environment. The essential provisions of these treaties have already been
included in the Copyright Act.* This is likely to have a curtailing s effect on
the accessibility of material online to ni-Vanuatu, including educational
material, and will limit the extent to which Vanuatu is able to bridge the
“digital divide.™® Although there is a lot of content that is available online
for free, there is also a lot that is protected by technological protection
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measures. These are, however, often quite easy to get around, and there is
often advice on the Internet about how to do so.”” However, by introducing
such laws, Vanuatu has made it an offense to do this, meaning that such
materials will remain inaccessible.” While individual citizens may be pre-
pared to take the risk of infringement and access them anyway, educational
institutions are likely to be far more cautious about taking such risks. Thus,
the copyright laws are likely to have a significant impact upon educational
quality in Vanuatu. In a 2009 study into access to knowledge in Africa, the
authors found that

The link between education and the availability of adequate
learning materials such as textbooks is undeniable: It is difficult to
imagine effective learning independent of learning materials, both
inside and outside of classrooms. Learning materials take many
forms. Hard-copy books are still the basis of education systems
worldwide and are especially so in Africa. Digital materials are,
however, quickly becoming learning tools of choice. As informa-
tion and communication technologies (ICTs) proliferate, the shift
from hard-copy to digital learning materials should accelerate.
Technology can have a transformative effect on entire systems of
education and on individual teachers and learners within those
systems.”

Experiences in the US and EU where the WIPO Copyright Conventions
have been implemented demonstrate that they seriously affect access to
works online, and have “retarded creativity and technological innovation
and stifled competition.™ For these reasons Correa argues “Should a
developing country not be signatory to the WCT and/or the WPPT, as in
the case of BI‘MII it should refrain from signing them, since they have
TRIPs Plus provisions mandating a more rigid copyright protection than
such a country’s current stage of development is capable of absorbing,
which creates greater drawbacks than benefits for society as a whole.™

Finally, Vanuatu’s new copyright legislation does not give libraries the
right to lend books, which also impacts negahvcly upon educatmn The Act
currently gives the exclusive right of public lending to copyright owners,
meaning that libraries that allow borrowing of books will be in breach of
the Act.®

One of the major ways that most developed countries minimize the
impact of copyright laws on access to education is through copyright
collecting societies. These allow an educational institution to pay a license
fee for access to a whole range of works. However, Vanuatu’s small size
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means that it is unlikely for a national collecting society to be feasible,
meaning that the negative impact will not be able to be mitigated in this
way. It may be that this can be dealt with at a regional level, and the
University of the South Pacific is currently working on the development of
such a proposal,* but it will require broad-based support from educational
institutions across the region and may involve costs that will be passed on
to students.

There are some flexibilities that can be built into the copyright laws to
facilitate greater access to educational materials, although this is an area
where the law is still very uncertain, and there are very few model guide-
lines to follow.* These flexibilities include allowing for parallel imports,
utilizing compulsory licensing mechanisms, incorporating educational flexi-
bilities, including a general fair use provision, and providing for a public
lending right. However, to really mitigate against the negative impact
of copyright laws on access to educational materials, Vanuatu should also
conduct awareness-raising about the exceptions that currently do exist in
its copyright laws, in order to ensure that people are not discouraged from
using materials they have the right to access. The understanding that copy-
right is a balancing act and that users do have rights to access is not well
understood in Vanuatu. As the African Copyright and Access to Knowledge
(ACA2K) project argues:

Informal interpretation and application of the law by institutions
such as libraries and enforcement agencies have enormous rele-
vance for access to learning materials. Access-enabling interpreta-
tions of the law could be reasonable in the absence of precedents
adopting the opposite position.”

Vanuatu should also consider introducing policies that encourage authors
to use flexible copyright protection schemes—such as Creative Commons
licensing—that both protect and promote free access to works.

Costs and Institutional Capacity

Establishing and running a TRIPs compliant IP system is likely to be
extremely costly for Vanuatu. It is not clear exactly how much the admin-
istrative costs will be, but they are likely to be significant. Further, Vanuatu
is required by its accession package to train at least fifteen “officials,
customs officers and private sector people as well as educators™ in TRIPs
issues, which is an additional cost. Vanuatu currently lacks expertise in this
area, and since it is of a highly technical nature, developing competence in
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these areas will take considerable time. The World Bank estimated that a
comprehensive upgrade of the IPR regime in developing countries could
require capital expenditure of US$1.5-2 million. The director of the new
IP Office in Vanuatu (established in keeping with Vanuatu’s WTO commit-
ments) had estimated an initial budget proposal of 25 million vatu to the
government to fund the set-up and staffing of the office, although this is
unlikely to be granted. In comparison, the estimate spending on health
(public and private) in Vanuatu in 2009 was estimated at 2,692 million vatu,
so it is about 10 percent of the total amount currently spent on health. The
significance of the administrative burden of becoming TRIPs compliant
was highlighted by a group of LDC countries on November 11, 2011, when
they asked the WTO for an extension of the 2013 deadline to be TRIPs
compliant. A chief reason was that

Least Developed Country Members continue to face serious
economic, financial and administrative constraints in their efforts
to bring their domestic legal system into conformity with the
provisions of the TRIPS Agreement, and as such the continued
relevance of the previous request made for an extension of the
transition period under Article 66.1.%

Despite being a LDC country and hence eligible for the current deferral
of full implementation until 2013, Vanuatu waived this flexibility in its
accession packdg,e However, as a result of a new extension negotmted on
behalf of the LDCs in June 2013, Vanuatu will have a “second chance” to
take advantage of this new intellectual policy space.” This discussion of
costs is relevant to the issue of development because by spending money
on its intellectual property system, Vanuatu will have to spend less on other
areas, such as health and education.

Conclusion

This paper has demonstrated that the intellectual property commitments
Vanuatu made as a result of acceding to the WTO are likely to have a nega-
tive effect on access to medicines and access to educational materials, at
least in the medium to long term. Vanuatu is overwhelmingly a net import-
er of intellectual property and is likely to remain this way for many years
to come, given the country’s lack of research and development and current
state of technological development. It is best served by having laws that
reflect that reality, instead of enacting laws that support foreign owners of
intellectual property, especially given the considerable public expense that
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will be required to implement and enforce such a system. However, there
is still room within the legal framework that Vanuatu is now part of to
introduce some flexibilities to mitigate against some of these consequences,
and Vanuatu is urged to give careful consideration to legal reforms to take
advantage of this “wiggle room.” Perhaps even more important, though, is
the need to avoid adopting an “ideology of ownership” to use Filer's term
(which he coined in relation to landownership)® in relation to intellectual
property. Legal flexibilities are only useful if they are actually implemented
and supported by both officials and a public who are informed about, and
believe in, users’ rights of access to intellectual property.
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